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Common, Contract, and Private Motor Carriers 
Defined and Distinguished 


WarrEN H. WAGNER * 


The Motor Carrier Act, 1935, and as amended, divides the motor 
carriers subject to regulation by the Interstate Commerce Commission 
into common, contract, and private! The regulations of those carriers 
vary in degree. The most stringent regulations apply to the former, i.e., 
the common carrier; and the least rigid to the latter, the private? motor 
carrier. Because of that, the question of whether a given motor carrier 
falls within one or the other class often becomes highly important.‘ 


* Editor-in-Chief, 1. C. C. Practitioners’ JouRNAL. 

1The Commission also regulates brokers of transportation of property by motor 
vehicle. The regulation of brokers is a novelty. And there is a lack of precedents 
to guide one in marking out the boundaries of this new field. The provisions of the 
act respecting brokers are not in all respects clear or complete. Townshend & Godman 
Broker Application, 4M.C.C. 501. 

2 Unless otherwise indicated by the context, the term “private carrier” when used 
herein will be understood to mean a private carrier under the motor carrier act, and 
not a private (i.e., contract) carrier as contemplated by the common law. 

3Common and contract carriers must file tariffs with the Interstate Commerce 
Commission. While the Commission may fix maximum and minimum rates of 
common carriers, it may fix only minimum rates of contract carriers. While common 
and contract carriers must have a certificate or permit to operate, before a certificate 
is issued to a new common carrier, the Commission must find that the proposed 
service “is or will be required by the present or future public convenience and neces- 
sity’; whereas before a permit is issued to a new contract carrier the Commission 
need only find that the proposed operation “will be consistent with the public interest 
and the national transportation policy declared in this act.” The three types of 
carriers, common, contract, and private, are subject to safety regulations issued by 
the Commission. It is only in this connection that the Commission has jurisdiction 
to regulate private motor carriers. The Commission can establish requirements as to 

continuous and adequate” service by a common carrier, but not by a contract car- 
tier. Sec. 204(a)(1). S 
_ * There are quite a few types of motor carriers exempt from Commission regu- 
lation. “Some of the exemptions are absolute, such as, motor vehicles employed 
solely in transporting children and school teachers to or from school; taxicabs; hotel 
; motor vehicles operated under the authority of the Secretary of the Interior 
for the purpose of a persons in and about the National parks; motor 
vehicles operated by farmers and used in the transportation of agricultural commodi- 
ties; motor vehicles controlled and operated by cooperative associations as defined in 
the Agricultural Marketing Act; trolley buses; motor vehicles used exclusively in 
carrying livestock, fish and agricultural commodities; and motor vehicles used ex- 
onvey in the distribution of newspapers. ... Other exemptions are conditional, 
being ependent upon the judgment of the Commission as to whether or not the 
application of the Act to the exempted carriers or transportation is found by the 
\ommission to be necessary to carry out the policy of Congress enunciated in the 
ct. Such conditional exemptions include transportation of passengers or property 
Wholly within a municipality or between contiguous municipalities or within a zone 
adjacent to or commercially a part of any such municipality or municipalities and not 
T a common control, management or arrangement for a continuous carriage to 
or from a point without such exempted area.” (Report of the Special Committee 
to Appraise the Regulation Thus Far of Motor Vehicles by the Interstate Commerce 
mission, presented to the American Bar Association, September 28-29, 1937, page 
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Under the common law the need for determining the status of a car. 
rier was largely for the purpose of ascertaining the nature of his liability 
and responsibility. While that need still exists, there are many added 
purposes created by the statute. For instance, the Commission must 
determine the status of the particular operator in order to decide whether 
a permit or a certificate should be issued, the nature of the tariffs to be 
filed, and what other requirements and obligations of the statute appli- 
cable to one and not to the other type of carrier should be met. 

The question of status arises both in connection with a “‘grand- 
father’’ claim, as well as in connection with an application for a new 
operation. Craig Contract Carrier Application, 28 M. C. C. 629, 630, 
Of course, more often the problem arises when an application for a 
permit as a contract carrier is filed, and someone questions whether the 
applicant is really a common carrier. In addition, private carriers often 
petition for permits to operate as contract carriers, to remove all doubt 
as to their status, and then at the hearing claim that they are private 
carriers. Question whether a given carrier is a contract or common 
carrier often arises in connection with purchase by one carrier of oper- 
ating rights of another. 

Also, a determination of the class into which a given service falls 
becomes important when transportation of one kind is being performed 
and authority to perform additional service is sought. If the latter isa 
different kind from the former, authority to perform the dual operations 
is often denied,® unless all the services are embraced by but one class of 
operation. Therefore, in addition to the definitions and distinguishing 
features of the three classes of motor carriers under the act, the question 
of dual operations will be touched upon. 

Important questions arising before the Commission therefore are: 


(1) What test or tests determine whether a given operator is 
that of a common carrier or that of a contract carrier? 


(2) What test or tests distinguish a private carrier from that of 
a contract or common carrier ? 


One of the most significant recent cases dealing with the question as 
to whether the operations of a given motor carrier were those of a common 
carrier by motor vehicle or those of a contract carrier by motor vehicle as 
defined in the act, is Craig Contract Carrier Application (Docket MC 
5724). In that case applicant under the ‘‘grandfather’’ clause sought 
authority to continue operation either as a common or a contract carrier 
of general commodities between points in central territory, over 
irregular routes. Division 5 of the Commission (24 M. C. C. 331—July 
10, 1940) found applicant to have been a common carrier, and authorized 





15.) Of course, there are also some additional common carriers under the common 
law which do not come within the scope of the Interstate Commerce Act. See as to a 
forwarder, Bleich Common Carrier Application, 27 M. C. C. 10; Lome Star Package 
Car Common Carrier Application, 19 M. C. C. 603; and certain Nw 2 and delivery 
carriers, Scott Bros., Inc., Collection and Delivery Service, 4 M.C. C. 551; Dick's 
Transfer & Truck Term. Contr. Car. Application, 20 M. C. C. 785. 

5See section 210 of the Act. : 

6 Discussed in the chapter on Contract Carriers. See footnote 25. 
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the issuance of a certificate of public convenience and necessity. On pe- 
tition by applicant, the proceeding was reopened and reconsidered ; and 
on May 12, 1941, Division 5 issued its report on reconsideration. (28 
MC. C. 629) In that report Division 5 dwelt at some length upon the 
distinguishing features between common and contract carriers. Several 
portions of that lengthy treatment of the subject are quoted or referred 
to herein. However, it should be noted that on July 31, 1941, the Com- 
mission set aside the order of May 12, 1941, and on August 1, 1941, in- 
vited interested parties to file briefs on the question whether applicant’s 
operations were those of a common or a contract carrier by motor vehicle 
under the act. That means that any conclusions reached by Division 5 
in the Craig Case may or may not be expressive of the views of the whole 
Commission—that case being now before it for reconsideration. However, 
as that decision follows the conclusions reached in quite a few other 
recent cases, reference will be made to some of the statements made in the 
Craig Case. (Of course, what has just been said should be kept in mind 
inreading any references to, or quotations from that decision.) Also, the 
contentions of certain of the parties who filed briefs in response to the 
Commission’s request of August 1, 1941, will be discussed. 

In arriving at a definition of each type of motor carrier, and in dis- 
tinguishing them, we have, of course, the statutory definitions. But we 
can not stop there. Both for further distinguishing marks, as well as for 
darification of terms used in the definitions, the Commission and the 
courts resort to the common law and court decisions based thereon." 

The September 18, 1940, revision of the statutory definitions, while 
not appreciably different from the original (1935) enactments, brought 
the definitions more closely to those of the common law. Craig Contract 
Carrier Application, 28 M. C. C. 629, 634. The Commission does not 
seem to consider that the definitions in the September 18, 1940, amend- 
ments deviated from the previous classifications as set forth in the 
original 1935 act; but it holds that the amendments were intended only 
for clarification. Craig Contract Carrier Application, 28 M. C. C. 629, 
632. It is not believed that the status of any carrier was changed, or 
intended to be changed by the 1940 amendment. 

_ Under the principles of the common law carriers fell into two classes, 
vz: public (or common) and private carriers. The distinguishing fea- 
ture between the two rested upon the fact that the common carrier under- 
takes to serve the public indiscriminately within the limits of the carrier’s 
capacity and his holding out. As indicated, the other class—private car- 
niers—embraced all others than common carriers. But the two classes 
known to the common law were both carriers for hire. The private car- 
ner as defined in the motor carrier act was scarcely considered a carrier 
under the common law. The private carrier at common law was the 
equivalent of the contract carrier under the act. ‘‘Contract carrier’’ is a 
relatively new term in the law. (They have been referred to as somewhat 


™In determining whether applicant is a common or a contract carrier, however, 
We must rely upon the definitions of those terms as set forth in the Motor Carrier 
, 1935, rather than upon the interpretation and application of State statutes.” 
rg! Common Carrier Application, 24 M. C. C. 99; I. C. C. v. Davidson, 20 Fed. 
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similar to tramp steamers or chartered vessels. In re Steamship Com. 
pany Norden, 6 F. (2d) 883; Koppers Connecticut C. Co. v. James Me. 
Williams B. Line, 89 F. (2d) 865; Tin Plate, Alabama, Illinois, Indiana, 
Missouri to Texas, 243 I. C. C. 487, 493. They do not hold themselves out 
to serve the public indiscriminately. They confine their services to a few, 
certain shippers with whom they enter into individual contracts. Under 
the conception of the common law they fall within the private carriers 
group, but because they were carriers for hire, they were held to be sub. 
ject to regulation. Craig Contract Carrier Application, 28 M. C. C. 629, 
630 ; citing Stephenson v. Binford, 287 U. S. 251. 

It is a question of law for the courts to define what constitutes a com- 
mon, contract, or private carrier. But whether a given motor carrier falls 
within the definition of one or the other class is a question of fact. The 
determination of that question of fact falls largely upon the Commission. 
Affiliated Service Corp. v. Public Utilities Com., 127 Ohio St. 47, 186 
N. E. 703, and cases cited ; Railway Express Agency v. Pennsylvania Pub. 
U. Com’n, 4 A. (2d) 176. 

The determination of that question of fact is often quite difficult 
because between the one extreme of a clear case of common carriage and 
the other of a clear case of contract carriage, there is a widely confused 
field calling for classification of a given applicant according to that ex- 
treme which the particular applicant most closely resembles. Craig Con- 
tract Carrier Application, 28 M. C. C. 629, 634. Whether a person 
transporting goods by motor vehicle upon the highways is, or is not, a 
common — depends upon the facts of each individual case. 112 
A. L. R. 91. 

Congress, in setting forth statutory definitions of motor carriers, 
obviously could not and did not attempt to draw the exact line of de- 
marcation between the different classes in all possible cases. Instead it 
merely recognized the factual situation and consistently therewith framed 
the common-carrier definition to include all those for-hire carriers by 
motor vehicle which met the common-law requirements of a common 
carrier, and at the same time framed the contract-carrier definition to 
include every for-hire carrier ‘‘not included’’ in the common-carrier 
definition. Craig Contract Carrier Application, 28 M. C. C. 629, 631. 

However, in enacting regulatory statutes there is a limitation to the 
effect that a private carrier (including a contract carrier) can not, by 
mere legislative fiat or by administrative action, be converted against his 
will into a common carrier, and thereby be subjected to the duties and 
obligations imposed by law upon public carriers. The courts have held 
invalid state laws which attempted to impose on contract carriers the 
status of common carriers, or to impose on private or contract carriers 
the undertakings or obligations or liabilities of common carriers. Micht 
gan Com. v. Duke, 266 U. S. 570; Frost Trucking Co. v. R. R. Com., 


8“The imposition of the status of a common carrier subject to the provisions 
of the act as a condition of its engaging in interstate transportation did not amount 
to the taking of its property without just compensation in violation of the fifth 
amendment. We are satisfied that under the commerce clause the Congress had power 
to impose such a condition upon those desiring to engage in the interstate transpor- 
tation of oil by pipe line.” Valvoline Oil Co. v. United States, 25 F. Supp. 460, 464 
See Producers Transp. Co. v. R. R. Com., 251 U. S. 228, 232, re existing carriers. 
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911 U. S. 583; Smith v. Cahoon, 283 U. 8. 553; Affiliated Service Corp. 
1, Public Utilities Com., 127 Ohio St. 47, 183 N. E. 703. As stated, those 
decisions related to state laws. If such legislative action by states is 
meonstitutional because in violation of the due process clause of the 
Fourteenth Amendment, undoubtedly similar federal legislation would 
be held unconstitutional under the due process clause of the Fifth 
Amendment. That does not mean that contract carriers may not be 
subjected to certain regulatory requirements heretofore considered ap- 
plicable only to common carriers. In Stephenson v. Binford, 287 U. 8. 
951, the Supreme Court so held in connection with state laws. In light 
of the above, an operator who was not a common carrier under the law 
in effect prior to the enactment of the motor carrier act, can not be 
converted into one by that act or any construction of it by the Commis- 
sion. It is therefore assumed that Congress framed the motor carrier 
act in the light of that well-known limitation upon the power of Congress. 
Craig Contract Carrier Application, 28 M. C. C. 629, 631. 

As indicated, under the act, two ultimate classes of for-hire motor 
carriers are recognized—the common carrier and the contract carrier.® 
The position is taken that ‘‘no applicant has just cause for complaint 
when fairly classified according to the extreme which he most closely 
resembles. Nor is such classification an arbitrary transfer by legislative 
or administrative fiat from one class to another. Rather it is a measur- 
ing process by which an applicant’s past or proposed practices are 
weighed and its proper grouping determined according to those practices 
which predominate. Neither is it significant, if the classification arrived 
at is correct, that acceptance thereof and full conformity to the standards 
of the class may require some abandonment of present or proposed prac- 
tices inconsistent with the determined status.’’ Craig Contract Carrier 
Application, 28 M. C. C. 629, 631, 634. 


Common Carriers 


Preliminarily, it might be well to present a few common-law defini- 
tions of a common carrier and a private (contract) carrier. 


‘*One who undertakes for hire or reward, to transport the goods 
of such as choose to employ him from place to place.’”!® 


‘*To bring a person within the description of a common carrier, 
he must exercise it as a public employment; he must undertake to 
carry goods for persons generally ; he must hold himself out as ready 
. transport goods for hire as a business, not as a casual occupa- 

on. 


_ “Private carriers are persons who undertake for the transpor- 
tation in a particular instance only,!2 not making it their vocation 


*The act combines the two for-hire carriers under one term as follows: “The 
term ‘motor carrier’ includes both a common carrier by motor vehicle and a contract 
rer by motor vehicle.” Section 203(a). 

“ Niagara v. Cordes, 21 Howard 7, 22 L. ed. 41. 

2 bel v. Pidgeon, 5 Fed. 634; Iron Works v. Hurlbut, 158 N. Y. 34; 52 N. E. 665. 
Referred to hereinafter. See footnote 43. 
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nor holding themselves out to the public as ready to act for all who 
desire their services.’’!® 


The ‘‘distinction between common and private carriage is that 
the former holds himself out in common to all persons who choose to 
employ him while the latter agrees in special cases to carry for 
hire.’’!4 


In Anderson v. Fidelity & Casualty Co., 228 N. Y. 475, 481, the court 
referred to two old decisions for a definition of a common carrier: 


‘*A common carrier was defined in Gisbourn v. Hurst (1 Salk. 
249), to be ‘any man undertaking, for hire, to carry goods of all 
persons indifferently,’ and in Dwight v. Brewster (1 Pick. 50), to 
be ‘one who undertakes, for hire, to transport the goods of such as 
choose to employ him from place to place.’ ’’ 


It is believed that the italicized words are highly important in deter- 
mining whether an operator is a common or contract carrier, even today 
under the motor carrier act. 

Technically, a statutory definition supersedes a common-law defini- 
tion. However, here the statutory definitions are substantially the same 
as the common-law definitions, and there was no intention to change the 
definitions. Unquestionably Congress, in enacting the motor carrier act, 
took cognizance of the definitions and distinctions under the common 
law. In fact, as hereinbefore indicated, one can not be forced against 
his will to be a common carrier now, under the act, any more than he 
could under the common law. Therefore, light can be obtained from the 
common law on the subject. 

The original (1935) statutory definition, and the present (Septem- 
ber 18, 1940, amendment) definition of the term ‘‘common carrier’’ as 
used in the Motor Carrier Act are set forth below, the portions elimi- 
nated by the September 18, 1940, amendment being in italics, and the 
wording added by that amendment being underscored : 


Section 203(a)(14) The term ‘‘common carrier by motor ve- 
hicle’’ means any person who or which undertakes, whether directly 
or by a lease or any other arrangement, to transport passengers or 
property, or any class or classes of property, for the general public 
in interstate or foreign commerce by motor vehicle for compensation, 
whether over regular or irregular routes, including such motor ve- 
hicle operations of carriers by rail or water. and of express or for- 
warding companies, except to the extent that these operations are 
subject to the provisions of Part I which holds itself out to the 


general public to engage in the transportation by motor vehicle in 
interstate or foreign commerce of passengers or property or any 














18 Allen v. Sackrider, 37 N. Y. 341; Rathbun v. Ocean Accident & Guarantee 
Corpn., 299 Ill. 562; 132 N. E. 754; 19 A. L. R. 140. “Not making it their vocation 
certainly is not fitting in connection with most contract carriers by motor vehic 


today. 
¢ The Cape Charles, 198 Fed. 346, 349. 
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class or classes thereof for compensation, whether over regular or 
irregular routes, except transportation by motor vehicle by an ex- 
press company to the extent that such transportation has heretofore 
been subject to part I, to which extent such transportation shall con- 
tinue to be considered to be and shall be regulated as transportation 
subject to part I. 




















As previously indicated, it does not appear that the September 18, 
1940, amendments deviated from the previous classifications as origi- 
nally set forth in the 1935 act, but that the amendments were only for 
darification. The Commission said in Craig Contract Carrier Applica- 
tion, 28 M. C. C. 629, 632: 

*, it is clear that the recent amendments to the defini- 
tions in question were not intended to and did not change the basic 
conception upon which they were based originally, or place any 
given carrier after the amendment in a class different from that into 
which he would have fallen before the amendment. The amendment 
of the common-carrier definition clearly was calculated merely to 
bring its terminology into closer conformity with the usual common- 
law definitions and to eliminate certain language which had been a 
source of some confusion without adding anything not otherwise 
understood. ”’ 


No doubt one of the reasons for the 1940 amendment of the statutory 
definition of a common carrier by motor vehicle was to accord that 
definition with the principles announced in Acme Fast Freight Appli- 
cation, 8 M. C. C. 211, by eliminating any possibility of including in this 
class any indirect carriers, such as forwarders and others eonducting 
similar operations. It will be noted that the phrase ‘‘who or which 
undertakes, whether directly or by a lease or any other arrangement, to 
transport passengers or property,’’ has been changed to read ‘‘ which 
holds itself out to the general public to engage in the transportation.’’ 
(Report of the Section of Public Utility Law of the American Bar Asso- 
tiation presented at the annual meeting, September 29-30, 1941, page 
I41. See also Report No. 1172 of the Committee on Interstate and 
Foreign Commerce of the House of Representatives, 77th Congress, 
lst Session, on S. 210, August 13, 1941.) 

__ The significant criterion applicable to a common carrier, is, as stated 
in the act, the fact that it ‘‘holds itself out to the general public’’ to 
engage in transportation. As stated before, the holding out must be to 
“all persons indifferently’? and to ‘‘such as choose to employ him.”’ 
Anderson v. Fidelity & Casualty Co., 228 N. Y. 475, 481. 

— Ace-High Dresses v. Trucking Co., 122 Conn. 578%*, the court 


—_—_—. 


.5This decision constitutes the foundation for the annotations and a length 
article in 112 A. L. R. 86. satel 
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‘‘The fundamental distinction is that the private carrier enters 
into a contract with each of his customers and assumes no obligation 
to carry for any other, while the common carrier undertakes to 
for all persons indifferently. The one is a contract carrier, the other 
carries without contract other than that implied from his public 
undertaking to carry for all.’’ 


The common law definition of a common carrier was long ago de- 
scribed by the Commission in Manufacturers Ry. Co. v. St. L., 1. M.¢ 
8. Ry. Co., 21 I. C. C. 304, 312, as follows: 


‘*The test to be applied in determining whether a person is a 
common carrier really is whether he holds out, either expressly or by 
a course of conduct, that he will, so long as he has room, carry for 
hire the goods of every person indifferently who will bring goods to 
him to be carried. Nugent v. Smith, 1 C. P. Division, 19, 27.’ 


_ Except for the fact that it is slightly more lengthy, that definition is 
scarcely different from that in the motor carrier act. 

Ordinarily, a holding out contemplates merely the tender of goods 
and freight-money by the shipper ; with no special, individual contract or 
agreement, but that is not the only criterion. An operator may be 
‘holding out’’ even if he enters into special, individual contracts or 
agreements with all comers. 

The ‘‘holding out’’ test in section 203(a)(14) is an exceedingly 
general one. As to that the court said in Sanger v. Lukens, 26 F (2) 855, 

856, that 


‘Necessarily the terms in such a definition are general, and not 
always easy of application. ... The line of distinction between 
public and private carriers is often shadowy and uncertain. . , 


The uncertainty or indefiniteness of the ‘‘holding out’’ test arises to 
a very large extent from the fact that it embraces not only express under- 
takings to serve the general public, but also implied undertakings. The 
implied undertakings often manifest themselves when applicants seek to 
retain the advantages of a contract carrier status but expressly disclaim 
any common carrier ‘‘holding out’’ on their part. The courts have not 
been unmindful of the conflict between a carrier’s representations as to 
status and its implied undertakings or actions. In U. 8. v. Califorma, 
297 U. S. 175, 181, the court said: 


‘Whether a transportation agency is a common carrier depends 
not upon its corporate character or declared purposes, but upon what 
it does. U.S. v. Brooklyn Eastern District Terminal, 249 U. S. 296, 
304.’’ 


Also, in James v. Public Service Commission, 116 Pa. Super. 577, 585, 177 
A. 343, 346, the court said: ‘‘The true character of an applicant’s opera- 
tions is to be determined by what he is doing rather than by what he says 
he is doing.’’ 
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Merely because the operator was authorized by its charter to do a 
general trucking business for the public generally is not of importance, 
since the test is, not what it was empowered to do, or its declared purposes, 
but what it was actually engaged in doing. Ace-High Dresses v. Trucking 
(o., 122 Conn. 578, 191 A. 536. See also 112 A. L. R. 91. 

In concluding that a given trucker is not a contract carrier but a 
common carrier it has been said: 


‘«“# * * Tt is not necessary that he should have actually trans- 
ported ‘for the general public,’ but only that he conducted a trans- 
portation service in such a manner as to demonstrate that in a gen- 
eral way it was, subject to his equipment limitations and the ability 
of the parties to agree on terms, available to shippers generally or to 
all of a particular class of shippers.’’ Craig Contract Carrier Appli- 
cation, 28 M. C. C. 629, 637. 


The Commission cites the Tap Line Cases, 234 U. 8. 1, 24, as author- 
ity for holding that it is the right of the public to use the facilities of a 
railroad and to demand service of it, rather than the extent of its business, 
which determines whether or not it is a common carrier. Union Belt of 
Detroit Pooling of Revenues, 201 I. C. C. 577, 582. In the Tap Line Cases, 
the Supreme Court said: 


‘Tt is insisted that these roads are not carriers because the most 
of their traffic is in their own logs and lumber and that only a small 
part of the traffic carried is the property of others. But this con- 
clusion loses sight of the principle that the extent to which a railroad 
is in fact used, does not determine the fact whether it is or is not a 
common carrier. It is the right of the public to use the road’s facili- 
ties and to demand service of it rather than the extent of its business 
which is the real criterion determinative of its character. This prin- 
ciple has been frequently recognized in the decisions of the courts.’’ 


The words ‘‘holds itself out,’’ as applied to a common carrier, ‘‘clear- 
lyimply, we believe, that the carrier in some way makes known to its pro- 
spective patrons the fact that its services are available. This may be done 
i various ways, as by advertising, solicitation, or the establishment in a 
community of a known place of business where requests for service will be 
received. However, the result may be accomplished, the essential thing is 
that there shall be a public offering of the service, or, in other words, a 
communication of the fact that service is available to those who may wish 
to use it.”” Northeastern Lines, Inc., Common Carrier Application, 11 
M.C. C. 179, 182. 

It makes no difference whether the operator solicits the particular 
employment, or is solicited to accept it. 112 A. L. R. 91. 

Where driveaway and caravan business was obtained by solicitation 
of the dealers and distributors engaged in merchandising automotive 
Vehicles, and the applicant will transport for anyone requesting him to do 
0, the plan of operation will be considered to contain all the incidents of 
tommon carriage. Fleming Common Carrier Application, 8 M. C. C. 469. 
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In other words, whether or not a given operator is a common carrier 
depends in most part upon his actions, and, of course, that may or may not 
include statements made by him to the public. United States v. Cali- 
fornia, 299 U. 8. 189, 80 L. Ed. 567; McKay v. Public Utilities Commis. 
sion, 91 P. (2d) 965, 971. 

An applicant’s status may be tested by what he proposes to do; and 
even though his operations would be limited by his equipment and terri- 
tory served, and his customers limited by place, requirements, ability to 
pay and other facts, he could still be found to be a common carrier. 
Beatty Contract Carrier Application, 1 M. C. C. 141, 145. 

Advertising in newspapers and the telephone directory, contact with 
old patrons, active personal solicitation, and the like, constitute a holding 
out by an applicant to serve the general public, i.e., common carrier ser- 
vice.—J. Norman Geipe, Inc., Common Carrier Application, 1 M. C. C. 
693, 696. 

The extent of the service for the public or the number of contracts 
necessary to constitute a ‘‘holding out to the general public,’’ is far from 
accurate ascertainment from the decisions.'* 

The ‘‘holding out’’ need not embrace all commodities, but can be 
confined to certain specific articles. One may become a common carrier of 
a particular class of goods, provided he holds himself out to the public as 
engaged in the business of carrying such goods for all who may apply. 
Ace-High Dresses v. Trucking Co., 122 Conn. 578, 191 A. 536; Austin 
Fireproof Warehouse T. Co. v. Faltinson, 144 S. W. (2d) 905. For in- 
stance, holding himself out to transport liquid petroleum products for 
anyone is conclusive as to applicant’s status as a common carrier of 
petroleum products. Burgess and Sack Extension—Kansas-Nebraska, 
9M. C. C. 309. In Ex Parte MC 10, Classification of Motor Carriers of 
Property, 2 M. C. C. 703, 706, the Commission defined seventeen classes 
of carriers on basis of the general business in which they are engaged. 

That a carrier advertised it was ready to transport furniture for the 
public for compensation, that it would serve all responsible persons who 
applied, and that it daily operated trucks over the same routes, is evi- 
dence from which a jury could find that a truck operator was a common 
carrier. Thomas v. National Delivery Assn., Inc., 24 Fed. Supp. 171, 
173. 

A dealer in secondhand automobiles who secured delivery of his cars 
to dealers in other states by soliciting passengers through advertising 
transportation on a share-the-expenses basis, including the person who 
drove the cars, is a common carrier of passengers, notwithstanding he 
selected the most desirable applicants and irrespective of how the cost of 
transportation was arrived at. Interstate Commerce Commission v. Dav- 
idson, 20 Fed. Supp. 832, 835. 

To constitute a public conveyance a common carrier, it is not neces- 
sary that it should move between fixed termini or even on fixed routes. 
112 A. L. R. 95; Section 203(a) (14). Transporting three commodities 
over irregular routes, and offering to perform similar service for all ship- 
pers in territory served, constituted sufficient ground for holding appli- 





16 This subject dealt with under the title Contract Carriers, see footnote 22. 
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cant to be a common carrier, even though a separate contract was made 
for each individual shipment. Doyle Common Carrier Application, 
$M. C. C. 436, 438. 

Instances arise where there is a sort of intermingling of transporta- 
tion service with other services. For example, although an applicant in- 
stalls and adjusts the electrical appliances he transports, if his business is 
essentially transportation, and he is not the owner of the products, his 
motor carrier operations will be held to be those of a common carrier. 
Welch Common Carrier Application, 13 M. C. C. 569, 571.26 

Where the transportation service is the dominant service, the oper- 
ator is often considered a motor carrier and subject to the act. This 
would appear to apply as well to a common or a contract carrier.'" 

A difficult problem often confronting the Commission is the determi- 
nation of the question whether the applicant in fact owns the commodity 
transported or has an interest in it to such an extent as to constitute its 
purchase and sale to be his business; or whether the ownership is only 
temporary and incident to its transportation, and therefore the applicant 
is no more than the transporter of the goods.’® 

Merely because the motor carrier operations are performed during 
only a certain portion of the year does not necessarily preclude the hold- 
ing that the operator is a common carrier. For instance, in Chevallier v. 
Straham, 2 Tex. 115, it was shown that during certain seasons of each 
year persons, whose principal business was farming, engaged in carrying 
commodities by wagon wherever they could. They were held to be com- 
mon carriers. The court stated that there were no reasonable grounds 
why the occasional carrier, who periodically, in every recurring year, 
abandons his other pursuits and assumes that of transporting goods for 
the public, should be exempted from any of the risks incurred by those 
who make the carrying business their constant or principal occupation. 
As another illustration, note the following: In Bodmer Common Carrier 
Application, 4 M. C. C. 240, 241, applicant operates about once a month 
to and from Baltimore; in the season when fertilizer is in demand he 
makes daily or triweekly trips; but his service is available at any time 
provided he is not busy and the compensation is sufficient to justify per- 
formance. His operations were held to be those of a common carrier for 
he has served and intends to serve the general public. The motor carrier 
act specifically recognizes ‘‘seasonal service’’ both by common and con- 
tract carriers. (Sections 206(a) and 209(a)). 

The Commission holds that where the transportation performed by 
an operator constitutes an integral part of a through movement in con- 
junction with a common carrier, the operator is a common carrier.!® 





16a In contrast see Cole Teaming Company Common Carrier Application, M. C.- 
Ul5, decided September 19, 1941, mimeographed. See footnote 29. 
“Teeth: subject is discussed in the chapter relating to Contract Carriers, see 
note 4]. 


This subject is discussed in the chapter relating to Private Carriers, see 
footnote 46. 

1 Apparently that applies only where the carriers themselves have a throu 
arrangement, and would not apply where an operator with a contract with the 
shipper arranges to obtain the goods from the railroad car or truck at a given break- 


bulk point and make separate less-than-carload or less-than-truckload deliveries at 
nearby points. 
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For example, in J & J Refrigerator Service Extension—Hobbs, 9 M. C. C. 
97, 98, the Commission said : 


‘*The application states that applicants propose to interchange 
property at Clovis under a ‘division’ of rates. It is appropriate, 
therefore, to remark that contract carriers who interchange property 
with common carriers under joint rates are themselves common car- 
riers. Compare Nelson Extension of Operations, 1 M. C. C. 285, 
290.’ 


Again, in Gordon Contract Carrier Application, 10 M. C. C. 435, 436, 
it appeared that : 


‘*These shipments are transported to Richmond from points out- 
side Virginia by Horlacher Delivery Service, a common carrier, on 
through bills of lading issued by that company from origin point to 
destination. Applicant transports the shipments after receiving 
same from the Horlacher Company at Richmond to the destination 
points in the above-described territory. In many instances these 
shipments are directly transferred from the truck of the Horlacher 
Company to that of applicant and are not stored or unloaded at any 
warehouse or terminal in Richmond. Likewise applicant transports 
such shipments between points in the described territory and from 
points therein to Richmond. On June 1, 1935, applicant was pro- 
viding this transportation under a verbal contract with the Hor- 
lacher Company, which contract was reduced to writing on or about 
January 1, 1937. Because of this contract, applicant considered him- 
self a contract carrier. However, the actual transportation per- 
formed by applicant does not appear to have been that of a contract 
carrier although he has not held himself out to serve the general pub- 
lic. He performs, in fact, a part of the transportation of through 
shipments in interstate commerce by interchange with Horlacher at 
Richmond. The exchange of interstate shipments with a common 
carrier, as shown in this case, appears to be common-carrier rather 
than contract-carrier service. A contract carrier may not properly 
engage in such interchange without changing his status to that of a 
common carrier. Frost v. California R. Comm., 271 U. 8S. 583,603. 
The fact that he does not serve, or hold himself out to serve, the en- 
tire public in the territory does not alter his status as a common car- 
rier. Beatty Contract Carrier Application, 1 M. C. C. 141.’’ 


Where transportation begins and ends in common carrier service, all 
of the transportation is that of common carriage. That was the holding in 
Crooks Terminal Warehouse Contract Carrier Application, 27 M. C. ©. 
39, 41. In that case the warehouse furnished the trucks and operators in 
handling traffic for a railroad between depots in Kansas City and St. 
Joseph, Mo. The railway employees loaded and unloaded the trucks. 
The warehouse obtained the necessary authority from the state commis- 
sions, furnished various kinds of insurance, and was paid upon a mileage 
basis for both loaded and empty haul. The Commission held it to be a 
common carrier subject to the act, and that the railroad company was not 
a common carrier by motor vehicle. 
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Contract Carriers 


The definition of contract carriers as set forth in the act is substan- 
tially the classification embraced by private carriers under the common 
law, i.e., persons who transport for hire under individual contracts.”° 

The original (1935) definition, and the present (September 18, 1940, 
amendment) definition of the term ‘‘contract carrier’’ as used in the 
motor carrier act, are set forth below, the portions eliminated by the Sep- 
tember 18, 1940, amendment being in italics, and the wording added by 
that amendment being underscored : 


Section 203(a)(15) The term ‘‘contract carrier by motor ve- 
hicle’’ means any person not included under paragraph (14) of this 
section, who or which, under special and individual contracts or 
agreements, and whether directly or by a lesse or any other arrange- 
ment, transports, engages in the transportation (other than transpor- 
tation referred to in paragraph (14) and the exception therein) by 
motor vehicle of passengers or property in interstate or foreign com- 
merce by motor vehicle for compensation. 











Undoubtedly Congress in amending the definition of a ‘‘ contract car- 
rier’’ intended merely to bring its terminology into closer conformity 
with the usual common-law definitions. Craig Contract Carrier Applica- 
tion, 28 M. C. C. 629, 632. 

Both as to common and contract carriers, it will be noted that Con- 
gress, in the September 18, 1940, amendment, eliminated reference to 
“whether directly or by a lease or any other arrangement,’’ a person 
transports. 


The definitions of common carrier by motor vehicle and contract 
carrier by motor vehicle, under the common law and the act, contemplate 
(1) transportation by motor vehicle, (2) of property or passengers,?* 
(3) in interstate or foreign commerce, and (4) for compensation. These 


20“The history of the distinction between common carriers and contract carriers 
may be of interest. Originally there was no such thing as a contract or private car- 
tier. Any person who engaged in the business of transporting for hire, thereby as- 
sumed the status and obligations of a common carrier. (Morse vs. Slue, | Ventr. 
190, 86 Eng. Rep. 129, 5 Eng. Rul. Cas. 224 [1672].) This rule undoubtedly was the 
result of the fact that under the Guild System, carriage was a public as distinct from 
a a employment. (Forward vs. Pittard, | T. R. 27, 33, 99 Eng. Rep. 953 
(17851; Ansell vs. Waterbouse, 2 Chitt. 1 [18].) First departure from this rule was in 
case of Coges vs. Bernard, 2d Raym. 909, 92 Eng. Rep. 107, 5 Eng. Rul. Cas. 247 
(1703), in which Lord Holt laid down the rule for the determination of various classes 
of bailees. In this country, the present rule apparently was adopted by Chancellor 
Kent in his Commentaries (2 Comm. 598) from the case of Gisbourn vs. Hurst, 1 Salk, 
250, 91 Eng. Rep. 220 (1697). ee American cases followed the English rule. 
Bennewill vs. Cullen, 5 Harr. (Del) 238; Gordon vs. Hutchison, | Watts. & S. 285, 37 
Am. Dec. 464 (1841); Sefferson vs. Dallas, 20 Oh. St. 68, Fish vs. Chapman, 2 Ga. 349, 
46 Am. Dec. 393 (1847). Under the modern rule, however, determination of the 
status depends upon the test announced by the decision and not upon fact that 
operator engages in transportation as a business. (Terminal Taxicab Co. vs. Kutz, 
241 U. S. 252.)” Report_of Special Committee to Appraise Motor Carrier Regula- 
ee 1 — of Public Utility Law, American Bar Association, September 

21 For the purposes of this article little consideration is given to transportation 
of passengers. 


So ee 
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elements are common to both definitions, the difference between the two 
lying only in the distinctions growing out of the provisions that the com- 
mon carrier ‘‘holds itself out to serve the general public,”’ and that the 
contract carrier ‘‘under individual contracts or agreements’’ engages in 
transportation other than that referred to as being performed by a com- 
mon carrier. 

The amended act therefore sets forth two criteria applicable to con- 
tract carriers and not applicable to common carriers: 


(1) The transportation must be ‘‘ under individual contracts or 
agreements ;’’ and 

(2) The operator ‘‘engages in the transportation (other than 
transportation referred to in paragraph (14) and the exception 
therein) by motor vehicle of ... property.’’ (Section 203(a) (15)). 


There is no specific reference to a contract or agreement in the defi- 
nition of a common carrier. Of course, one is implied, and results from 
the issuance of a bill of lading. But in the definition of a contract carrier 
it is specifically provided that the transportation is ‘‘under individual 
contracts or agreements.’’ However, the Commission has stated in 
numerous cases that the mere existence of a contract for transportation 
does not, of itself, fix the carrier’s status as that of a contract carrier, 
since all carriage for hire, including that of a common carrier, is per- 
formed pursuant to some kind of contract. Doyle Transfer Co., Inc., 
Contract Carrier Application, 29 M. C. C. 284, 286; Patman Contract 
Carrier Application, 2 M. C. C. 194, 195; Slagle Contract Carrier Appli- 
cation, 2 M. C. C. 127. 

As previously indicated, the decisions do not provide for accurate 
ascertainment of exactly the number of contracts”? necessary to consti- 
tute a ‘‘holding out to the general public.’’ Of course, the greater the 
number of contracts, the greater the presumption of common carriage. 
‘*TIndiscriminately accepting freight is undoubtedly one of the important 
tests in ascertaining whether or not a certain operation has the elements 
of a common earrier.’’ McKay v. Public Utilities Com., 91 P (2d) 965, 
971; Barbour v. Walker, 126 Okla. 227, 259 P. 552. 

It seems that if one does not hold himself out to serve everyone, but 
makes individual contracts with each shipper and reserves the right to 
refuse to transport for any patron, the mere fact that the number of 
patrons whom he serves is large does not necessarily make him a common 
carrier. Verner v. Sweitzer (1858), 32 Pa. 208, 18 A. L. R. 1317. 

In Michigan Commission v. Duke, 266 U. 8. 570, the operator hauled 
from three plants in one city to one concern in another city. He was 
considered not to be a common carrier. However, in Sherman Common 
Carrier Application, 10 M. C. C. 61, 62, the Commission pointed out: 


**At the close of the hearing protestants moved that applicant 
be granted authority as a contract carrier, since present demand for 





22 This subject previously referred to, see footnote 16. 
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his interstate service would be confined to the three shippers pre- 
viously referred to, and the examiner recommended that applicant be 
granted a permit as a contract carrier, rather than the certificate 
as a common carrier for which he made application. We are unable 
to accept this view. The fact that the present demand for appli- 
cant’s interstate service is limited to but three shippers is not deter- 
minative of his status as a contract carrier. He served the only 
shippers who required his service on a call-on-demand basis. Their 
traffic was and is insufficient to keep his equipment busy, and he 
serves the general public and has hauled for others, performing in- 
trastate transportation. His past interstate operations were not 
performed under individual contracts and arrangements, and he 
has no present contracts. His failure to solicit interstate business 
from the general public was no doubt due to the fact that such 
available transportation was limited to the three shippers he already 
served. Applicant stated that he could, and if granted a permit he 
would have to, secure contracts from the three shippers, but he de- 
sires to serve the general public and much prefers a certificate as a 
common carrier. The three shippers also asserted their willingness 
to enter into contracts giving applicant all their truck business if he 
were granted a permit rather than a certificate, but it is clear that 
applicant’s previous operations were those of a common carrier and 
that he desires so to operate in the future.’’ 


An arrangement to carry seven individuals from their homes to 
their work and back for a flat rate per week, is not common carriage. 
Utica-Clayville Bus Co. v. Waite, 233 App. Div. 297; 252 N. Y. S. 673. 
(See also Coleman v. Achim, 114 Fla. 89, 153 So. 96.) 

Quoting from Fordham Bus Corp. Common Carrier Application, 29 
M. C. C. 293, 297, in which the Commission held certain charter opera- 
tions in the transportation of passengers to be common carriage :* 


‘*As stated by the United States Supreme Court in Terminal 
Taxicab Co., Inc., v. Kutz, 241 U. 8. 252: ‘No carrier serves all the 
public. His customers are limited by place, requirements, ability to 
pay, and other facts.’ In determining the status of a carrier, it is 
necessary to consider the general character of its business and to 
determine whether its services are confined to specially chosen groups 
or whether it offers its services to groups generally who desire trans- 
portation. ’’ 


In Stinson Contract Carrier Application, 6 M. C. C. 425, 427, appli- 
cant who served all livestock shippers indiscriminately without any con- 
tract other than that covering the particular item of transportation was 
found to be a common carrier. The Commission pointed out that the 
very nature of the farm-to-market movement involved made impractic- 

e the requirement of a bilateral contract for a continuing service or a 
series of shipments by a particular consignor. 

28This holding was sustained by a three-judge court. (Southern District of 
New York, October, 1941). 
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In Dairymen’s Co-op. Sales Association v. Public Service Commis. 
sion (Pa., 1935), 177 A. 770, 98 A. L. R. 218, the carrier undertook to 
serve the members of a co-operative association, numbering approxi- 
mately 17,000. The court held that the large number of persons whom 
the carrier had undertaken to serve did not render it a common carrier 
subject to regulation by the Public Service Commission. 

In Terminal Tazicab Co. v. Kutz, 241 U. S. 252, it was held that 
the fact that one solicits business from large numbers of the public or 
from the public generally does not render it a common carrier if it re- 
serves the right to refuse anyone seeking its services. In that case the 
court, although holding that certain phases of the taxicab company’s 
business were conducted by it as a common carrier, held that it was not a 
common carrier in furnishing automobiles on orders from its central 
garage although it advertised generally.™* 

In Contracts of Contract Carriers, 11 M. C. C. 693, 698, 699, the 
Commission said : 


‘*Carriers represented contend that the armored-car service pro- 
vided in the transportation of valuables is not as a common carrier. 
Brink’s Incorporated, takes the position that its charter does not 
permit it to operate as a common carrier. In a number of cities in 
which it operates it has no competitors. In determining whether 
the business of a carrier by motor vehicle is that of a common carrier 
the important thing to consider is what the carrier actually does and 
not what its charter says. A service may affect so considerable a 
fraction of the public so as to be a public service. The public does 
not mean everybody all the time. The number of contracts or ac- 
counts which a person presuming to be a contract carrier may have 
and still be such a carrier is to be viewed in respect of the amount 
of the particular traffic available in the area served, and if a carrier 
of certain commodities has so many contracts or accounts that it 
renders transportation to practically the majority of shippers re- 
quiring the particular service afforded, there is a strong presumption 
that it is a common carrier. : 

‘‘The magnitude of an operation, measured by the number of 
accounts served in comparison to the number of shippers requiring 
the particular service, is a most important consideration, and the in- 
sistence that there is a mental reservation to refuse to serve a ship- 
per while at the same time there is an endeavor to get as much 
business and as many accounts as possible appears untenable and is 
entitled to little weight.’’ 


The following statement by the Commission is also of interest : 


‘“‘If the operators of armored cars in the particular services 
herein described, between points in interstate or foreign commerce, 
other than as provided in section 203(b) (8) of the act, are in fact 
contract carriers, a question which is not directly involved for de- 
termination in these proceedings, their operations should be similar 





24 It seems doubtful that the court would so hold today. 
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to those of a private carrier and be limited to a service to be afforded 
to certain selected shippers in each community with which they have 
contracts or agreements for the particular transportation, with its 
incidentals of protection and high degree of responsibility. But, if, 
as the record indicates, such operators in effect serve all or prac- 
tically all of those that desire to engage them in the territories of 
their operations and within the limit of their facilities, there is every 

‘ peason to believe that they are common carriers, and it is their duty 

to publish and file tariffs containing their rates and charges and all 
rules, regulations, and practices affecting such rates and charges, 
which on like shipments between the same points should be the same 
to all who wish to engage them.’’ Contracts of Contract Carriers, 
11 M. C. C. 693, 701. 


Of course, under section 209(b) a contract carrier may substitute 
or add contracts within the scope of its permit. But the Commission is 
not warranted in assuming that an applicant would add new contracts 
in such numbers and manner as to change his status to that of a common 
carrier without first securing a certificate of public convenience and 
necessity. Tenney & Thompson Contract Carrier Application, 2 M. C. C. 
31, 33. 

Even though a contract carrier makes changes in the number and 
identity of shippers under contract, if there is no evidence that the 
applicant had more contracts than was compatible with the status of a 
contract carrier, such a change in number or identity of shippers is not 
sufficient to transform a contract carrier into a common carrier. Black- 
burn Contract Carrier Application, 20 M. C. C. 747, 748. 

In Doudell Contract Carrier Application, 17 M. C. C. 684, 687, the 
Commission said : 


‘Applicant testified that he did not advertise his services or 
solicit traffic generally but stated in response to hypothetical ques- 
tions that he ‘believed’ he would enter into a contract with any ship- 
per desiring his services if such shipper would give him a substan- 
tial tonnage and ‘conditions were favorable toward us, with our 
equipment.’ His attitude in that respect was not necessarily incon- 

. sistent with the preservation of a contract-carrier status, Section 
209(b) of the act recognizes the right of contract carriers to whom 
we have granted permits, ‘to substitute or add contracts within the 
scope of the permit.’ They are, of course, not allowed to add new 
contracts.in such numbers and manner as to change their status to 
a of a common carrier without becoming subject to regulation as 
such, te 


With more than 100 agreements with shippers in effect, and the 
fact that applicant is constantly seeking additional shippers and agree- 
ments, precludes a conclusion that applicant is operating as a contract 
carrier. And the fact that it had been granted contract carrier authority 
by various states has no controlling effect—Galveston Truck Line Corp. 
Contract Carrier Application, 22 M. C. C. 451 (462). 
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In Sheek Common Carrier Application, 27 M. C. C. 555, 557, 558, 
the Commission pointed to the long list of commodities handled by ap- 
plicant, coupled with the apparent readiness to accept new contracts 
regardless of available equipment, as negativing any possible claim of an 
individualized service which should in some way mark a contract carrier 
operation. Quoting from the Commission: 


“‘This ‘turnover’ in contracts held and the apparent facility 
with which applicant added new contracts and shifted from the 
service of one shipper to another forcibly suggests that, though he 
may have consistently insisted on some written agreement with the 
shipper and some assurance as to tonnage, he was nevertheless at all 
times ready to accept any new traffic offered at a satisfactory rate 
and in a volume sufficient to be attractive. That he did not reject 
such offers even though he had insufficient equipment available to 
meet all his undertakings is demonstrated by the fact, that he more 
or less regularly employed as many as seven different independent 
operators to handle part of his traffic for him.’’ 


There seems to have drifted into some of the decisions of the Com- 
mission a confusion as to the definition of a contract carrier with the 
question of policy. An important subject is thereby presented for con- 
sideration. It has been drawn to a head in the Craig Case, (referred to 
near the beginning of this article)2® which has been reopened for re- 
consideration by the Commission. The point raised can best be expressed 
by quoting the following from the separate expression by one of the 
Commissioners”* on Division 5, which rendered the decision: 


‘**The real vice in this decision is that it sets up another stand- 
ard, different from that which Congress has given us, by which to 
determine whether a motor carrier is a common or a contract carrier. 
Instead of that laid down in the law, which is sufficient and clear, 
the report holds that contract carriers are those ‘supplying highly 
specialized services to meet the peculiar needs of a particular ship- 
per.’ ‘In all events,’ the report concludes, ‘we think that some de- 


25 See footnote 6. ae 

26 The decision in Craig Contract Carrier Application, 28 M. C. C. 629, was 
rendered by Division 5 (Commissioners Lee, Rogers, and Alldredge) on reconsider- 
ation. Commissioner Lee, in a concurring — approved the findings, but could 
not go with the Division in the distinction drawn by it between common and con- 
tract carriers. Commissioner Lee said: 


“The real distinction between them is in the holding out to serve the general 
public by the former and the absence of such holding out by the latter. This 
is the test which Congress, no doubt, intended to emphasize by the amendment. 
The record, | think, supports the conclusion that under this test applicant was 
and is a common carrier of the commodities named in the findings in the report. 


The Contract Carrier Division of the American Trucking Associations is in 
complete accord with the opinion expressed Commissioner Lee, and is in accord 
with the majority report to the extent that it finds carriers who perform a specialized 





service designed to meet the peculiar needs of particular shippers are contract carrie 
but it cannot agree that a carrier must perform such services in order to be classi 
as a contract carrier. (Brief in the Craig Case, September 29, 1941.) 
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of specialization in service is essential to a contract-carrier 
status.’ The act says nothing about ‘specialization in service.’ Such 
a test is not only not in accord with the act but is bound to have an 
inimical effect on contract carriers. It is better, I think, to adhere 
to the standard expressly set forth in the act: That a common car- 
rier is one which holds itself out to the general public to engage in 
transportation for compensation, and that a contract carrier is one 
which engages in transportation for compensation under individual 
contracts or agreements.’’ 


(28 M. C. C. 644). 

The subject is believed to be such as to warrant somewhat lengthy 
treatment here. 

Congress obviously could not and did not attempt by the statutory 
definitions to declare for all cases the line of demarcation between the 
two classes of for-hire carriers. Instead it merely framed the common- 
carrier definition to include, with the exception of some who were other- 
wise regulated, all those for-hire carriers by motor vehicle which met 
the common-law requirements of a common carrier; and in the same 
manner framed the contract-carrier definition to include every for-hire 
carrier not referred to in the common-carrier definition. Craig Contract 
Carrier Application, 28 M. C..C. 629, 631. 

In many of the early motor carrier cases the Commission said that 
intent to serve the general public is the controlling factor in determining 
whether an applicant is a common or contract carrier.—Patman Contract 
Carrier Application, 2 M. C. C. 194, 195; Beatty Contract Carrier Appli- 
cation, 1 M. C. C. 141, 144. ‘‘The absence of the words ‘for the general 
public’ from the definition in the act of a contract carrier, and their in- 
clusion in the definition of a common carrier, reflect the fundamental 
distinction between the two.’’ Slagle Contract Carrier Application, 2 
M.C. C. 127. But later the Commission seems to hold that the con- 
trolling (or indispensable) factor is whether the applicant performs spe- 
tial service to meet the peculiar needs of the particular shipper. 

Chairman Eastman, in explaining the distinction between a common 
and a contract carrier to a sub-committee of the House Committee on 
Interstate and Foreign Commerce of the Seventy-Fourth Congress, said: 


**Well, a contract carrier is a carrier which does not hold itself 
out to serve the public generally, as a common carrier must do. In 
other words, to serve all shippers who care to be served in a certain, 
locality, the common carrier offers that transportation. 

‘*The contract carrier operates in much the same way as a tramp 
vessel on the ocean. It makes a separate contract with each particu- 
lar shipper; that is the theory of it. The contract may be for a 
period of time. For example, a contract may be made with a large 
organization like the Atlantic & Pacific Tea Co. to furnish trucking 
service throughout the year; or contracts may be made for separate 
shipments. There are many so-called ‘transportation brokers’ who 
undertake to secure such contracts and then they parcel them out 
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among truckers, taking a commission for their services. There are 
many of the so-called ‘contract carriers,’ in my opinion, who come 
pretty close to being common carriers. It is very doubtful whether 
many of them are properly defined as contract carriers. But the 
distinction is between those who hold themselves out to serve the 
public and those who do not, but undertake to bargain and deal with 
individual shippers.’’ (Page 41). 


Again, before the Senate Committee on Interstate Commerce of the same 
Congress, he said : 


‘*A common carrier, under the law as I understand it, holds 
himself out to serve all shippers of the kind that he undertakes to 
serve within his territory, who may wish to be served by him. He 
cannot pick or choose. He has to take them as they come along, 
provided he has the facilities for them. A contract carrier does not 
undertake to do that at all. He does not hold himself out to carry 
for all alike. He is just a trader. He goes out and makes bargains 
with particular individuals or concerns. Those bargains may be 
long-term contracts. Some of the large industries employ contract 
truckers on a long-term basis. Or he may undertake to deal with 
individuals with respect to specific shipments, making contracts for 
specific shipments.’’ (Page 69). 


A careful reading of the statute seems to indicate that the prescribed 
test is whether there is a holding out to serve the public generally, or 
actions indicative of such an undertaking. However, Division 5 in the 
Craig Case makes the nature of the service the test—whether the service 
is specialized to meet the peculiar needs of a particular shipper, or 
whether it is ordinary. 

In Craig Contract Carrier Application, 28 M. C. C. 629, 632, Division 
5 dealt at great length with the term ‘‘special’’ as used in connection 
with ‘‘special contracts’’ and ‘‘special services.’’ It held that under the 
definition of contract carrier in order to qualify as a contract carrier by 
motor vehicle, ‘‘one must, in addition to serving under ‘individual’ con- 
tracts with shippers, provide a definitely special service designed to 
meet the peculiar needs of a particular shipper or a limited number of 
shippers as distinguished from the common needs of shippers generally.”’ 
On the subject of the 1940 amendment by which the word ‘‘special”’ 
was eliminated?’ from the phrase ‘‘under special and individual con- 
tracts or agreements,’’ and ‘‘special services,’’ Division 5 said: 


“eé 


A sar In view of the stress on the special character of the 
services of contract carriers found in many of our prior reports, and 
particularly in the prior report in this case and that of the Commis- 
sion in Pregler Extension of Operations, 23 M. C. C. 691, this change 
may at first appear to be important. However, such conclusion over- 





27 The brief of the Contract Carrier Division of the American Trucking Associa- 
tions in the Craig Case (September 29, 1941) rather exhaustively discusses the elimina- 
tion of the word “special” by the 1940 amendment. 
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looks the fact that the prior reports stress special services whereas 
the reference in the definition is to special contracts and not services. 
Actually, we think the word ‘special’ modifying contracts as origi- 
nally used in the definition in question was largely surplusage in 
view of the use also of the word ‘individual,’ and its elimination 
worked no change in meaning but tended only to simplification. An 
‘individual’ shipping contract in contrast to the bills of lading or 
other shipping contracts of common carriers is necessarily a ‘special’ 
contract also. All for-hire carrier service, whether common or con- 
tract, is rendered under some form of contract. In the case of a 
common carrier its contract is found in its offer or its holding out 
both generally and specifically in its tariffs, the shipper’s accept- 
ance thereof by his tender of goods for carriage, and the supple- 
mentary written agreement or bill of lading by which the carrier 
receipts for the shipment and the shipper accepts certain specific 
terms and conditions governing the carrier’s liability. Such con- 
tracts by common carriers are either identical or substantially the 
same for each shipper. In the case of a contract carrier a different 
contract is ordinarily made with each shipper—in other words, a 
‘special’ contract ‘individual’ to that shipper and related to the 
peculiar situation at hand. Thus the words ‘special and individual 
contracts’ found in the original definition are virtually synonymous 
with ‘individual’ in the present definition and both were used in 
contradistinction to the uniform contracts of common carriers. 
Neither term has any reference to the services rendered by a contract 
carrier. When we come to the subject of contract-carrier services 
the definition is silent, and in order to determine what the intend: 
ment of Congress was it is necessary to revert to the factual situa- 
tion with which it was dealing. As we have already indicated, the 
most obvious case of a contract carrier is one rendering a highly 
specialized service meeting the peculiar needs of a particular shipper 
under a contract which speaks with relation to the existing situation. 
On the other hand, as the degree of specialization diminishes and as 
the number of shippers served increases, a general holding out to 
serve the public, or a class or classes thereof, becomes evident, and 
the operation approaches that of a common carrier. 

“*It is, of course, impractical to lay down any rule as to the 
degree of specialization which must be practiced or the maximum 
number of shippers which may be served without departure from a 
contract-carrier status. Each case, whether a past or proposed opera- 
tion is involved, must be decided on its own particular facts. In 
all events, we think that some degree of specialization in service is 
essential to a contract-carrier status. Essentially a contract carrier 
is a for-hire carrier other than a common carrier, or one who per- 
forms service other than common-carrier service. The mere rendition 
of an ordinary service under an individual contract as distinguished 
from the uniform contracts made by common carriers, alone, is not 
enough to make it a service other than common-carrier service. In this 
connection it is significant that the contract-carrier definition as 
amended speaks in terms of ‘transportation other than the transporta- 
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tion referred to in’ the common-carrier definition.2* Certainly, unless 
there is something peculiar (special) about the service itself to take 
it out of the class of common-carrier service, there must be such 
rigid restriction in the availability of the service as in itself to con- 
stitute specialization. 

‘*We readily can think of highly specialized services for even 
a substantial number of shippers which seem to qualify as contract- 
carrier services. At the same time we should have no great diffi. 
culty in conceding a contract-carrier status to one who without much, 
if any, specialization in equipment had long served a single shipper 
to the rigid exclusion of all others. In the first instance the speciali- 
zation is obvious. In the second it is found in the devotion to the 
interests of a single shipper. 

**Of course, in the final analysis both these criteria, specializa- 
tion and number of shippers served, relate back to the fundamental 
question of holding out. One who proposes or offers a specialized 
service fitting the needs of a particular shipper or shippers has 
nothing to hold out to the public generally. On the other hand, the 
making of a large number of contracts, while not conclusive, strongly 
suggests a general holding out in the absence of some explanation.” 


The decision in Pregler Extension of Operations, 23 M. C. C. 691, is 
often cited for authority that a contract carrier must perform ‘‘special’’ 
service. The language there used tends to indicate a shift of the applica- 
tion of the term ‘‘special’’ from its use in connection with contracts, to its 
= in connection with service. Quoting from that decision (23 M. C. C. 

): 

‘* As seen, a contract carrier is not only one who does not come 
within the definition of a common carrier by motor vehicle, that is, 
one who does not undertake to serve the general public, but one who 
also renders a transportation service for compensation ‘under special 
and individual contracts or agreements.’ This latter requirement is 
not merely that the transportation be performed under contract. 
Whatever the contract or agreement, it must be special and indi- 
vidual. It goes to the subject matter of the contract and means & 
special and individual service which is required by the peculiar needs 
of a particular shipper. This is necessarily so unless the words used 
are to be ignored as mere surplusage, because both common and con- 
tract carriers perform transportation under contract. The mere 
existence of a contract for transportation by motor vehicle cannot of 
itself fix a carrier’s status as that of a contract carrier. See Slagle 
Contract Carrier Application, 2 M. C. C. 127. Contract carriage 18 
a form of private carriage. The difference between common and con- 
tract carriage is inherent in the service rendered and accounts for 
the differences in regulation as provided in the act, including, except 
in the case of ‘grandfather’ applications, a showing of public con- 
venience and necessity in the case of certificate applications, and of 
consistency with the public interest and policy declared in section 
202(a) of the act in the case of permit applications. The foregoing 





28 This is discussed later herein. See footnote 30. 
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is entirely in keeping not only with the provisions of section 
203(b) (14) and (15), but with all other provisions of the act, which 
leave no room for those who would render a common-carrier service 
under the guise of contract carriage. Otherwise, there can be no 
effective control of the transportation facilities of the Nation to the 
end that an adequate and nondiscriminatory system can be main- 
tained, and there can be no effective regulation of rates and charges.”’ 


In other words, the holding is that ‘‘a contract carrier is one who not 
oly performs transportation under special and individual agreements, 
but who renders a ‘special and individual service required by the peculiar 
needs of a particular shipper.’’’ To establish that, it appears necessary 
toshow that applicant renders specialized service which he could not per- 
form equally as well as a common carrier. Also, that the commodities 
require special handling or that the carrier must have special training or 
experience in order to transport such commodities. Hunter Motor 
Freight Common Carrier Application, 27 M. C. C. 51, 52. 

In Doyle Transfer Co., Inc., Contract Carrier Application, 29 
M.C. C. 284, 286, the Commission said : ; 


**Tt is the inherent nature of the carrier’s service, rather than 
the existence of one or more contracts, which determines its status. 
Neither the mode of receiving, transporting, and delivering of 
freight, the type of commodities transported, the class of shippers 
served, nor any other feature can be pointed to as distinguishing 
applicant’s service from common carriage. Although applicant has a 
contract with the shipper, the service which is the subject matter of 
the contract presents no special or individual characteristic which 
would operate to distinguish it from the ordinary service afforded by 
common carriers. Under all the circumstances, we conclude that 
applicant’s operations are those of a common carrier by motor 
vehicle. ’’ 


The Commission has granted permits to many operators who do not 
perform a special and individual service intended to meet the peculiar 
needs of a given shipper. As an appendix to the brief filed by the Regu- 
lar Common Carrier Conference, American Trucking Associations, Inc., 
in the Craig Case, an analysis of typical Commission decisions is pre- 
sented. There are listed quite a few early decisions in which permits were 
granted because no existing motor carrier service was shown ; the present 
service was not shown to be adequate ; supplemental or emergency service ; 
service coordinated with shipper operation; provision for special hand- 
ling to meet the requirements of a particular traffic ; provision of a special 
type of equipment to meet the requirements of a particular traffic; provi- 
sion of a faster, more convenient, or flexible transportation to meet the 
needs of a particular traffic or business; elimination of private carriage; 
no motor carrier protests; etc. It will be found that in connection with 
many of the cases cited the service was such that is ordinarily handled by 
common carriers. There is also included in the same appendix a list of 
recent “‘grandfather’’ contract carrier application cases in which the 
ission found the applicant to be a common carrier because it had 
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failed to prove that its service differed from the service performed by 
common carriers, and that there was no showing that the applicant's 
operations were specially adapted to the peculiar needs of any particular 
shipper or shippers. No doubt the decision of some of those more recent 
eases was influenced largely by the attitude taken by Division 5 in the 
Craig Case—all of the decisions cited having been rendered within the 
last year. However, there are some of those cited which were based on 
doubt upon facts other than operations specially adapted to the peculiar 
needs of a particular shipper or shippers. As an illustration, in Graf ¢ 
Sons Contract Carrier Application, 28 M. C. C. 413, 417, the record 
showed that at the time of the hearing applicant held contracts with nine 
paper companies, and that the Commission’s files showed that since the 
hearing applicant had entered into additional contracts with other ship- 
pers. Such a situation would undoubtedly warrant the conclusion that 
applicant was a common carrier because his many contracts would sug- 
gest the equivalent of holding out to the public, and the case could be 
decided on that ground alone without considering the question of ‘‘special 
service. ’’ 

Merely because a given operation constitutes ‘‘special service’’ for 
the shipper or shippers does not require that the trucker be held to be a 
contract carrier. As an illustration, in Interstate Dress Carriers, Inc., 
Contract Carrier Application, 2 M. C. C. 477, 478, the Commission said 
that : 


‘*Special trucks are necessary for the transportation of gar- 
ments on hangers. They must be waterproof and dustproof and be 
equipped with built-in bars or racks on which the garments can be 
hung. The drivers must be expert in loading the finished garments 
so that a maximum number can be carried without damage, and care 
must be exercised that the garments are kept clean.’’ 


The Commission held that as applicant intended to hold itself out to serve 
all shippers of these commodities, the proposed operations are those of a 
common carrier rather than those of a contract carrier. 

In the Craig Case Division 5 said that: 


” . . the ultimate in contract carriage is that carrier who, 


under an individual contract designed to cover the particular situa- 
tion, renders to a single shipper a special type of service calculated to 
meet the peculiar needs of that shipper. As this extreme is de- 
parted from, either by the indiscriminate serving of other shippers 
similarly situated or by the conduct of a service less and less special- 
ized, the carriers involved gradually abandon their contract-carrier 
status and assume that of common carriers. Just when the transi- 
tion becomes a fact depends on the peculiar circumstances in each 
ease and cannot be determined by any general rule, but where, a8 
here, a diversity of wholly unrelated commodities, not requiring any 
degree of specialization in their handling, are shown to have been 
transported for a number of different shippers who have no peculiar 
needs not found more or less regularly among shippers generally, 
it is apparent that the transition (if applicant ever was a contract 
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carrier) had been completed on the statutory date and that the 


by service rendered on and since that date was and is that of a common 

at's earrier.’’ (28 M. C. C. 629, 639.) 

ilar Under the position taken by Division 5 in the Craig Case it appears 

po that two tests must be met in determining whether an operator is a com- 
e 


mon or contract carrier, i.e., (1) holding out to the public or not, and (2) 
the special service. Under the grandfather clauses, the Commission must 
ascertain what the operator has been doing in order to determine whether 
liar a permit or certificate should be issued. Let us consider several imagin- 
f & ary situations and apply to them those tests: 


nine (a) Operator X, under a contract with shipper S, has been 
the transporting for many years canned goods from point A to point B. 
hip- There is no special service involved that could not be taken care of by 
that any common carrier. Should the Commisison issue a permit as a 
. contract carrier even though there is no special service peculiar to 
d be that particular shipper? Or, because no special service is performed, 
ecial should the Commission issue a certificate as a common carrier, and 
therefore compel the operator to hold himself out to perform the same 

’ for service for all shippers located at the same point? 
= There appears to be nothing in the act or the common law which would 
eaid lead to a conclusion other than that an operator may perform the most 


simple, ordinary kind of service and still be a contract carrier, if its ser- 
vice is performed under the individual contracts contemplated by the act. 


be (b) Now assume that Y desires to establish a new operation for 
= he the sole purpose of transporting to the same destination the canned 
ue goods produced by shipper T. He does not care to handle the goods 
em of anyone else. So far as the definition of ‘‘contract carrier’’ is con- 


cerned, would Y be in any different position than X? Would they 
both be anything else than contract carriers operating under single 
serve contracts ? 


What has just been said has to do with the definition of a contract 
carrier, and no more. Nothing in the definition calls for ‘‘special service.’’ 

Now, coming to the question as to consistency with the public inter- 
- who, est and the transportation policy. That presents a different question, 
situa- having nothing to do with the definition. For instance, in illustration 
ted to (a), under the ‘‘grandfather’’ clause the finding would have to be that 
is de- that operation presented no inconsistency. ‘‘The ‘grandfather’ clauses 
jppers | Were designed to protect the right of common carriers and contract car- 
yecial- | Ters to continue the businesses in which they were engaged on June 1 and 
arrier | July 1, 1935, respectively, and in which they have continued since.”’ 
ransi- | Motor Convoy, Inc., Contract Carrier Application, 2 M. C. C. 197, 200. 
, each | Note also what was said in Gibbon Contract Carrier Application, 17 
re, as | MC. C. 727, 729: 
ig any 


» been ‘Contract carriage is a form of private transportation. Those 
euliar who furnish it are, by the terms of section 203(a) (15) of the act, 
m rally, in a different category from those who serve the general public as 


mtract 
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common carriers, and they confine their services to particular ship. 
pers who make with them ‘special or individual contracts or agree. 
ments.’ Nevertheless they are recognized, and to a certain extent 
protected, by the act, and the fact that the advantages of their 
operations do not accrue to the general public cannot, therefore, be 
taken as establishing that such operations are not consistent with the 
public interest.’’ 


However, an illustration (b), if common carriers or even other con- 
tract carriers already performed the service, (and as there is nothing 
special to meet the needs of the particular shipper) the Commission could 
properly find that it would be inconsistent to issue a permit. But the 
illustration would still deal with a contract carrier under the statutory 
definition. 

It seems therefore that the decision in the Craig Case went off on a 
tangent, and assumed that ‘‘special service’’ constituted a part of the 
definition of a contract carrier, rather than a question of proof of con- 
sistency with public interest and the transportation policy. 

Let us assume that Craig had but one contract to handle only fibre- 
board boxes from Streator, Ill., to Detroit, Mich., and that he had per- 
formed that service, and that only, for the last ten years. Surely, under 
the ‘‘grandfather’’ clause the Commission could not hold that Craig was 
a common carrier because he was not performing a ‘‘special service.’’ 

In a decision rendered since the reopening of the Craig Case Divi- 
sion 5 granted a permit to operate as a contract carrier under the follow- 
ing circumstances : 


‘* Applicant’s employees load the shipper’s merchandise at night, 
segregate the commodities which are intended for each store and 
check such freight to see that the proper quantity is forwarded to 
each store in accordance with a list furnished by the shipper. Such 
operations are essentially different from applicant’s common carrier 
operation, in that the segregation, checking, and other services per- 
formed by applicant for this shipper are not usually performed by a 
common carrier. Clearly, applicant performs an individual service 
designed to meet the peculiar needs of this particular shipper, and 
the operations were and are those of a contract carrier.’’ Cole Team- 
ing Company Common Carrier Application, MC-2415, decided Sep- 
tember 19, 1941, mimeographed. 


In contrast, see Welch Common Carrier Application, 18 M. C. C. 
569,571, referred to hereinbefore.?® 

The parenthetical wording in the definition of a ‘‘contract carrier” 
presents a problem.*® That definition says a contract carrier is one who, 
under individual contract ‘‘engages in the transportation (other than 
transportation referred to in paragraph (14) . . . . )’’ of property for 
compensation.*! A common carrier (paragraph (14)) ‘‘engages in the 





29 See footnote l6a. 

80 Referred to hereinbefore. Footnote 28. ? 

81|t is interesting to note that the definition of a “contract carrier by water” 
carries a similar parenthetical expression. Section 302(e). 
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transportation by motor vehicle in interstate or foreign commerce of 
.... property or any class or classes thereof for compensation, whether 
over regular or irregular routes. ... . ’? Division 5 considers it ‘‘sig- 
nificant that the contract-carrier definition as amended speaks in terms 
of ‘transportation other than the ** transportation referred to in’ the 
common-carrier definition. Certainly, unless there is something peculiar 
(special) about the service itself to take it out of the class of common- 
carrier service, there must be such rigid restriction in the availability of 
the service as in itself to constitute specialization.’’ (Craig Case, 28 
M. C. C. 629, 633) If the construction of Division 5 is correct, then there 
ean scarcely be any contract carriers, because substantially all services 
that can be performed by a contract carrier can be performed by a com- 
mon carrier, and therefore there would be no transportation ‘‘other than 
transportation referred to in paragraph (14).’’ 

Then, again, a ‘‘contract carrier’’ is a ‘‘contract carrier’’ so far as 
the definition is concerned, either under the ‘‘grandfather’’ clause or 
where a new operation is contemplated. Now, let us assume that the only 
operation Craig was interested in continuing was the transportation of 
glass bottles from Muncie, Ind., to Louisville, Ky., and that that was the 
only service Craig had ever performed. That is transportation which is 
not ‘‘other than transportation referred to in paragraph (14) ...)”’ 
In other words, it is transportation embraced by the ‘‘transportation re- 
ferred to in paragraph (14).’’ In addition, there is nothing ‘‘special’’ 
about it. Any common carrier could meet the desires of the shipper— 
there are no peculiar desires of the shipper. Under the holding of Divi- 
sion 5, as the service is not special, the definition of a contract carrier 
would not apply to him. That construction by Division 5 means that 
under the ‘‘grandfather’’ clause in section 209(a) of the act he may not 
be granted a permit; and, apparently according to Division 5, he must 
be considered a common carrier or nothing under the act. If that is so, 
then will not Congress by the act, or the Commission by its construction 
of the act, be doing what the Supreme Court has said they may not do, i.e., 
force a contract carrier to become a common carrier and to hold himself 
out to serve the public in general and absorb all the liabilities that go 
with that? That does not seem to have been intended by Congress or by 
anything in the act.** It means that Craig would either have to go out 
of business (which Congress intended should not be)** or that he must 
become a common carrier. Then, to repeat, as the same definition applies 
whether applicant filed under the ‘‘grandfather’’ clause or not, the same 
conclusion should be reached under either circumstance. 

Under the ‘‘grandfather’’ clause,*® an applicant for a certificate to 





82 The act does not carry the word “the”. — 

38“Words of a statute are not to be read in vacuo; all the sections of the act 
must be studied together and the words must be interpreted in the light of the purpose 
of the — Koppers Connecticut C. Co. v. Jones McWilliams B. Line, 89 F. 


_54“The clear meaning of the language used in the act is that common carriers in 
business at the time of its passage and since, should be allowed to continue in business 
as common carriers in the same territory without proof of public convenience and 
necessity.” Caroline Freight Carriers Corp. v. United States, 38 F. — 549, 553. 
on eine Rosenblum Truck Lines v. United States, 36 F. Supp. 467, re contract 

riers. 
85 Section 206(a). 
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continue to operate as a common carrier, need only show continuous 
service as a common carrier since June 1, 1935. And an applicant for a 
permit to operate as a contract carrier, claiming under the ‘‘grand- 
father’’ clause,** must show continuous service as a contract carrier since 
July 1, 1935, and no more. However, a new operator must establish that 
public convenience and necessity will be served to obtain a certificate, or 
establish that the operation will be consistent with the public interest and 
the national transportation policy to obtain a permit. But, mark you, 
what has just been said has no bearing upon the definition of a common 
or contract carrier. 

Can not the language be intended to mean that if the transportation 
is not already being performed by an existing common carrier, then the 
service may come within the term contract carrier ?*? Under such a con- 
struction the grandfather clause would save the operator’s rights on the 
theory that service performed over that long a period of time was not 
being performed by a paragraph (14) operator, and therefore contem- 
plated consistency with public interest and the national transportation 
policy ; whereas a new operation would depend upon the nature of exist- 
ing service already being performed by a common carrier. In this re- 
spect the definition would be the same under either circumstance. 

Of course, the number of contracts considered by Division 5 in the 
Craig Case is of no concern in the immediate subject here discussed, 
because that goes to the question of ‘‘holding out’’ or ‘‘individual con- 
tracts, 

True, ‘‘these definitions in the Motor Carrier Act, 1935, are func- 
tional, and the status of any carrier thereunder is determined by what 
the carrier does or proposes to do.’’ Scott Bros., Inc., Collection and 
Delivery Service, 2 M. C. C. 155, 161. But that does not relate to the 
nature of the transportation—all the transportation is in interstate or 
foreign commerce by motor vehicle—but it relates to the extent of their 
operations. 

The position has been taken®* 

e, that a carrier for hire is a contract or a private 
carrier and not a common carrier unless it can be found, in the 
light of all the circumstances and facts as to its business, that with- 
out an individual or special contract it would nevertheless be liable 
in damages to a would-be shipper tendering to it goods within the 
scope of its business for transportation to a destination served by 
it and willing to pay its reasonable charges, if, having capacity, it 
should refuse or fail to accept and transport. Unless there is such 
liability arising entirely without any express or special contract, 
there is no holding out to serve the public—for holding out implies 
liability in damages for failure to fulfill in accordance therewith.”’ 





86 Section 209(a). 
87 Under the 1935 act a contract carrier was “any person not included under 
paragraph (14)” who transports. : 

y Parker McCollester and Frank J. Clark for themselves “as friends of the 
Commission” in the Craig Case—September 12, 1941. They “submit that both under 
the language of the statute and on well-established principles of law, which cannot be 
set at naught, this is the final and inescapable test of common carrier status. 




















NOVEMBER, 1941 





147 





—_—_—_ 


That conclusion follows if an operator holds himself out to serve 
the public. It is an obligation assumed by one who holds himself out 
to serve the public. But the position seems to be stated in the reverse. 
It seems to be placing the cart before the horse. It seems to be turning 
the purpose of ascertaining a given fact into the method of ascertaining 
the fact.2® Is not the correct statement of the proposition this: If one 
holds himself out to serve the public, he is liable in damages for failure 
to serve a would-be shipper? The obligation does not arise prior to the 
determination whether the operator is holding himself out to serve the 
public, and therefore a common carrier. As the Commission is the one 
to determine the status and issue a certificate or a permit, doubt arises 
whether a court would hold that an obligation existed to transport prior 
to a finding by the Commission. The position above quoted appears to 
be a statement of the law as to liability, but whether or not an operator 
is a common or contract carrier is a question of fact dependent upon the 
nature of the holding out. 

Certain interests* incline to the view that if the ‘‘dominant busi- 
ness’’ is carriage, the operator is a common carrier.*! And they said that 
“the record (in the Craig Case) affirmatively shows, moreover, that the 
carriage was the dominant business throughout the transaction.’’ 

First, it does not appear that it is necessary that transportation by 
a common carrier be his dominant business. ‘‘A wagoner who carries 
goods for him is a common carrier, whether transportation be his prin- 
cipal and direct business or an occasional’? and incidental employ- 
ment.’’ Gordon v. Hutchinson (1841) 1 Watts & S. (Pa.) 285, 37 Am. 
Dec. 464. See also Harrison v. Roy (1860) 39 Miss. 396; Chevallier v. 
Straham (1847) 2 Tex. 115; 47 Am. Dec. 639; Haynie v. Baylor (1857) 
18 Tex. 498; and Patman Contract Carrier Application, 2 M. C. C. 194, 
195. 

There is nothing in the act that indicates that an operator is a 
common carrier because of the mere fact that his business is exclusively 
carriage. Under the common law a steamship company engaged exclu- 
sively in chartering was not therefore a common carrier. Today most 
contract carriers devote their entire time to carriage. 

Merely because an operator’s sole business is hauling, that does not 
yay a common carrier. Michigan Commission v. Duke, 266 U. 8. 





89 The proponents of that position (footnote 38) say: “At common law, before 

the era of regulation, the purpose of determining the status of a carrier as a common 
carrier or a private carrier was to ascertain the extent of his liability and responsibil- 
ity for the carriage of goods tendered to him.” (Their brief, page 9) 
, Regular Common Carrier Conference of the American Trucking Associations, 
inc. in the Craig Case Sw ew mee 29, 1941). Brief pages 9, 15, 37, 39. They take the 
Position that as Craig’s “dominant business” was carriage, and as his service was not 
special, Craig is a common carrier. | 

41 This subject was referred to in footnote 17. 

42 Perhaps not occasional. See Fish v. a ay (1847), 2 Ga. 349, 46 Am. Dec. 
393; Samms v. Stewart (1851) 20 Ohio 69, 55 Am. Dec. 445; Craig v. Pub. Utilities 
Com. (1926) 115 Ohio St. 512; 154 N. E. 795; Pub. Util. Com. v. Minnier (1930) 123 
pest 79, 174 N. E. 1; Big Bend Auto Freight v. Ogers (1928) 148 Wash. 521; 269 
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It will be observed that in the definitions of both common and con- 
tract carriers, the act uses the expression ‘‘engages in the transporta- 
tion ;’’ whereas in the definition of a private carrier that expression is 
not used, and in lieu thereof the definition says one ‘‘ who or which trans- 
ports.’”” In Board of R. R. Commissioners v. Gamble-Robinson, 111 P. 
(2d) 306, 310, the court said : ‘‘ ‘To engage’ is ‘to embark in a business.’ 
Webster’s New International Dictionary, Merriam Webster, 2d Ed. The 
defendants are engaged in wholesaling just as ranchers are engaged in 
ranching.’’ Therefore, under the act, merely because the dominant 
business of an operator is carriage, i.e., is engaged exclusively in the busi- 
ness, that does not necessarily mean that he is either a common or a con- 
tract carrier. 

The Commission and the courts have consistently held that corpo- 
rate entities may be disregarded by the Commission in circumstances 
where such action is necessary to permit proper exercise of statutory 
regulatory power. New York & New Brunswick Auto Express Co., Inc., 
Common Carrier Application, 23 M. C. C. 663, 671, and cases cited. 

The Commission has often had to pass upon the nature of an opera- 
tion growing out of leasing of equipment, and owner-driver arrange- 
ments. In such situations the status of the truck owner or the lessee is 
not free from doubt. Casale Notes, 5 M. C. C. 541, 543. 

A permit will not be granted to a contract carrier in name only. 
To illustrate: A shipper sold its trucks to its drivers, who made applica- 
tion for permits as contract carriers. Applicants would own and oper- 
ate their own equipment, but it would be painted in the name of the 
shipper. Compensation would be paid applicants on a percentage of 
the billing price of the merchandise transported, which would vary with 
zones. Applicants would collect upon delivery. The Commission said: 
**It is difficult to imagine that they would ever be free to consider serv- 
ing other shippers within the scope of their proposed operations. The 
service that they would render would be a personal service such as they 
had always been required to render as employees, and the only dis- 
tinguishing mark would be the shifting of burdens.’’ Such operation 
is not in the public interest—Bos Contract Carrier Application, 14 
M. C. C. 771; Tameling Contract Carrier Application, 14 M. C. C. 774. 

The owner of a motor truck who rented it with a driver, for a week- 
ly sum, to a company which had the exclusive use of the truck and com- 
plete control of its driver, and used it for the hauling and delivering 
of its products, was held, in Reavley v. State, 124 Tex. Crim. Rep. 528, 
63 S. W. (2d) 709, to be, under the state statute, a contract carrier 
within the jurisdiction of the railroad commission. 

In Dixie Ohio Exp. Co. Common Carrier Application, 17 M. C. C. 
735, the Commission held that operations by owner-drivers when under 
a carrier’s direction, control, and responsibility become the operations 
of such carrier. That finding is equally applicable with respect to op- 
erations by owner-operators. : 

In Forsyth Common Carrier Application, 16 M. C. C. 267, appli- 
cant’s three trucks bore the name of the shipper, two were operated un- 
der a yearly contract providing for the shipper’s exclusive services. The 
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shipper had an option on the services of the third. Applicant was paid 
aspecified amount per month for each vehicle. He supplied the drivers, 
and the registration and insurance were in his name. His status was 
held to be that of a contract carrier. 

In determining whether an applicant was a contract carrier or 
leased his equipment to a private carrier, the Commission found that 
the applicant was a contract carrier because the entire equipment was 
owned by applicant, operated by, and in physical possession and control 
of, his drivers during the performance of service, and applicant was 
responsible to the contract shipper for loss of, and damage to, property 
transported and to the public for damages arising out of such operation. 
The fact that applicant was paid on a weekly rather than on a 100-pound 
basis, or that the shipper gave the drivers instructions, is immaterial. 
Carroll Contract Carrier Application, 1 M. C. C. 788, 790. 

In Union Van Corp. Common Carrier Application, 27 M. C. C. 633, 
635, the Commission said: 


‘“We have found in numerous cases that operations by so-called 
owner-operators, when performed under the direction, control, and 
responsibility of another, are the operations of the latter, and that 
as to operations performed by vehicles so employed, the latter is a 
common or contract carrier within the meaning of the act.”’ 

Earlier herein** it was indicated that some contract carriers under 
the common law undertook transportation in a particular instance only. 
Under the act there are circumstances under which ‘‘casual, occasional, 
or reciprocal transportation’’ will be regulated by the Commission; but 
generally the Commission requires a contract carrier to hold term con- 
tracts carrying bilateral obligations. Sec. 203(b)(9). In Contracts of 
Contract Carriers, 1 M. C. C. 628, the Commission outlined several inci- 
dents as essential to a valid contract of a contract carrier.“ 


Private Carriers 


The definition of ‘‘ private carrier’’ as set forth in the act is some- 
what new, as compared with the term as used in the common law. The 
latter used the term private carrier as definitive of what is termed con- 
tract carrier, in the act. 

It is believed safe to say that, technically, the common law did not 
recognize a private carrier such as is contemplated by the term under 
the motor carrier act. The likelihood is that it was not considered as a 
carrier at all, because not for-hire, and because the conception of a car- 


48 See footnote 12. 

44 In defining a contract carrier nothing is said in the act about the period of time 
over which its contracts or agreements must extend; or other details of the con- 
tract. Webb Contract Carrier Application, 1 M. C. C. 414. The Commission holds 
that contract carriers must operate under special and individual contracts or agree- 
ments, which must have mutuality. Rights, duties, and obligations of both must be 
well defined—Western Transport Co., 2 M. C. C. 107, 109. The Commission re- 
pe that contracts of contract carriers (1) must be in writing, (2) must provide 
for transportation for a particular shipper or shippers, (3) shall be bilateral and 
impose specific obligations upon both the carrier and the shipper or shippers, and (4) 
shall cover a series of shipments during a period of time in contrast to contracts for 





individual movements. Contracts of Contract Carriers, 1 M. C. C. 628 
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rier also contemplated a bailment, and a person was scarcely a bailee of 
his own goods. As stated, private carrier at common law was really the 
**eontract carrier’’ as defined in the act. 

In Board of Railroad Commissioners v. Gamble-Robinson Co., 111 
P (2d) 306, 310, the Court said: 


‘*It is well settled that a person who transports merely himself 
or his own property is not a carrier, and that by defining a carrier 
as one who operates motor vehicles for the transportation of ‘persons 
and/or property’ the legislature must have meant ‘other persons 
and/or the property of others.’ A person may be compensated di- 
rectly or indirectly for transporting his own property, as the de- 
fendants have been in this instance. He may also be compensated 
directly or indirectly for transporting his own person as is the doc- 
tor or the carpenter, plumber, or tinsmith, who conveys himself by 
motor vehicle to perform work at the premises of others. Their 
charges must necessarily defray their transportation expense, direct- 
ly or indirectly. In such cases they might strictly be claimed to 
be motor carriers within the terms of the act because they are op- 
erating motor vehicles for the transportation of their own persons; 
but no one would seriously make such contention because it would 
not be reasonable.’’ 


Of course, in the motor carrier act Congress specifically defined the 
private carrier and indicated the extent he was to be regulated. 

Under the act a private carrier needs no authority to operate.*® The 
question of his status arises in the determination as to whether he is a 
private carrier or one of the other types of carrier, and therefore ex- 
pected to comply with the statutory requirements as to either of them. 

While the definitions of common and contract carriers were chang- 
ed by the September 18, 1940, amendments, the definition of a ‘‘ private 
carrier of property by motor vehicle,’’ as originally enacted was not 
changed by the September 18, 1940, amendment, and is still in effect. 
It is as follows: 


Section 203(a)(17) The term ‘‘private carrier of property by 
motor vehicle’? means any person not included in the terms ‘‘com- 
mon carrier by motor vehicle’’ or ‘‘contract carrier by motor vehi- 
cle,’? who or which transports in interstate or foreign commerce by 
motor vehicle property of which such person is the owner, lessee, 
or bailee, when such transportation is for the purpose of sale, lease, 
rent, or bailment, or in furtherance of any commercial enterprise. 


The statutory criteria, other than that the transportation must be 
in interstate or foreign commerce by motor vehicle, are: 


(1) The carrier must not be included in the terms ‘‘common 
carrier’’ or ‘‘contract carrier,’’ and 

(2) The carrier must be owner, lessee, or bailee, of the property, 
when such transportation is for the purpose of (a) sale, (b) lease, 





45 He is subject only to the safety provisions of the act. 
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(ec) rent, or (d) bailment, or (e) in furtherance of any commercial 
enterprise. 


As previously indicated, in enacting regulatory statutes there is a 
limitation to the effect that a private carrier (including contract car- 
riers) can not, by mere legislative command, or by administrative action, 
be converted against his will into a common carrier, and thereby be 
subjected to the duties and obligations imposed by law upon public 
carriers. The Commission therefore assumes that Congress framed the 
motor carrier act in the light of that well-known limitation upon the 
power of Congress, and that it could not have been intended, in the 
formulation of the definitions of the various classes of carriers, that any 
carrier was to suffer an involuntary transmutation from the class he oc- 
cupied to another class. Craig Contract Carrier Application, 28 M. C. C. 
629, 631; citing Frost Trucking Co. v. California R. Comm., 271 U. 8. 
583. 

For like reason, it is believed safe to assume that Congress did not 
intend to authorize the Commission to convert a private carrier against 
his will into a contract carrier, and thereby be subjected to the duties 
and obligations imposed by law upon contract carriers. 

The extent of ownership of or interest in the property transported 
often plays an important part in determining whether a carrier is private 
or otherwise. The Commission has had to pass upon such questions 
many times. A few will be cited. 

The fact that an applicant owns the commodity which he transports 
is not alone sufficient to make the transportation service a private opera- 
tion. It also must be shown that such service is not performed for com- 
pensation as a motor carrier. See Carpenter Common Carrier Applica- 
tion, 2 M. C. C. 85; Triangle Motor Co. Contract Carrier Application, 
2M. C. C. 485; Georgia Common Carrier Application, 3 M. C. C. 601; 
Siler Common Carrier Application, 9 M. C. C. 719, 720. 

It is doubted whether there is any instance where the Commission 
has found to be common or contract carriage any transportation in con- 
nection with which the person doing the trucking was the ultimate, act- 
ual owner of the goods, either as consignor or consignee and whose pri- 
mary income was the purchase or sale of the particular goods, and not . 
the transportation as such. Where the Commission found the trans- 
portation of goods owned by the carrier to be common or contract car- 
riage, the Commission clearly showed that the trucker made his profit . 
from, and was actually engaged in, the transportation business so far 
as the particular commodities were concerned. 

As an illustration of actual ownership of the commodity trans- 
ported,*” in Murphy Common Carrier Application, 21 M. C. C. 54, the 
Commission said : 





46 This subject is referred to in footnote 18. ; : 
7 In this connection, note the following: A lumber company having no permit to 
Operate its trucks in commercial business, which charged more for lumber which it 
tlivered in its trucks, the extra charge covering only the cost of delivery and varying 
with the weight of the truck and the distance hauled, was held to be a “motor carrier 


for compensation and hire” pore rmit from a state railroad commission. 
(19 e 


bv. New Way Lumber Co. xas Civ. App.) 84 S. W. (2d) 1104. 
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‘Applicant, since before June 1, 1935, has been engaged in 
operating a coalyard, a chicken-coop factory, and a sawmill and 
lumber business at Crutchfield, Ky. During this time he has sold 
and transported by motor vehicle a large portion of the lumber out- 
put of his mill to dealers at Cairo, Ill., and has received compensa- 
tion therefor on the basis of a flat price at the mill plus an amount 
for transportation based on the carload rail freight rate from Crutch- 
field to Cairo. Likewise, he has sold and transported chicken coops 
to dealers at points in Missouri, Illinois, and Tennessee, and at other 
points in Kentucky, for which he has been compensated on the basis 
of a flat price at the factory plus an amount for handling and trans- 
portation. Frequently on return trips applicant has purchased coal 
at points in Illinois, which he has transported to Crutchfield and 
either sold and delivered to customers immediately or unloaded at 
his coalyard for subsequent sale and delivery. In each instance the 
price of the coal to the customer in Kentucky included a definite 
amount for the various services performed by applicant, including 
an amount for transportation from the mines in Illinois. 

‘*From the foregoing we are impressed that applicant’s princi- 
pal business is that of a dealer in lumber, chicken coops, and coal, 
and that the above-described motor-vehicle operations are merely 
incidental thereto and are not engaged in as separate and distinct 
undertakings. The fact that a charge is added to the selling price 
of the products is not controlling and does not alter the essential 
nature of the operations. We conclude that applicant, in respect 
of them, is a private carrier and that he does not require authority 
from us in order to continue them. Compare Swanson Contract 
Carrier Application, 12 M. C. C. 516.’’ 


Along the same line, see Spanhake Common Carrier Application, 21 M. 
C. C. 258; D. L. Wartena, Inc., 4 M. C. C. 619, 622. 

As an illustration of ownership only incident to the transportation: 
In Carpenter Common Carrier Application, 2 M. C. C. 85, which is often 
cited by the Commission, applicant’s regular occupation was the handling 
of milk (and occasionally other agricultural products) within a single 
county in New York State. His only interstate operations were trans- 
portation of coal from Forest City, Pa., direct from the mine to the con- 
sumers (principally farmers) in the New York county referred to. Upon 
receiving an order for coal, applicant goes to one of the mines, purchases 
the coal with his own funds, transports it to destination and delivers it 
to his customer at a price of $4.00 or $5.00 per ton (dependent upon 
destination) in excess of cost at the mine, thereby obtaining compensa- 
tion for his transportation. The Commission held that: 


‘‘It seems clear that, as to the purchase and sale of the coal, 
applicant merely acts in the capacity of an intermediary, and that 
essentially he undertakes through a special arrangement to trans- 
port coal for the general public for compensation and therefore 
comes within the statutory definition of a common carrier.’’ 
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See also Jewell Common Carrier Application, 11 M. C. C. 731, 733; 
Johnson Common Carrier Application, 10 M. C. C. 4, 5; Georgia Common 
Carrier Application, 3 M. C. C. 601, 605. 

In contrast, note what the Commission said in Christy Common Car- 
rier Application, 13 M. C. C. 779: 


‘*Applicant has a Maryland dealer’s license to sell coal; he 
keeps in his coalyard the stock of coal allowed by that license, from 
which orders are ordinarily filled, and to which he ordinarily trans- 
ports in his 1.5-ton truck, which he owns, coal from points in Penn- 
sylvania to keep his stock within the limits of his license. Applicant 
also purchases coal in Baltimore to meet the demands of his custom- 
ers when necessary. All coal sold by applicant is weighed at a public 
scale. The Commission has found that a similar operation was that 
of a private carrier as defined by section 203(a) (17) of the act and 
not subject to the act except those provisions relating to safety of 
operation and maximum hours of service of employees and stand- 
ards of equipment. See Shafer Common Carrier Application, 3 M. 
C. C. 347. 

‘* Applicant also takes orders for coal when there is insufficient 
stock in his yard to fill such orders. He goes to the mines in Penn- 
sylvania, there purchases coal, returns to Baltimore where such coal 
is weighed, and then delivers the coal to his customers. The cost 
to consumer is determined by market conditions at Baltimore, and 
not by the cost of the coal at the mine, plus transportation charges. 
This is but a minor part of applicant’s business and is supplemental 
to his business as a licensed coal dealer. It appears that such op- 
eration is the transportation of property, of which the applicant is 
the owner, as a private carrier as defined by section 203(a)(17) of 
the act. This case may be distinguished from Carpenter Common 
Carrier Application, 2 M. C. C. 85, in that applicant here does not 
transport any property for hire, whereas Carpenter was engaged in 
for-hire operations. Applicant has an established business as a 
dealer in coal, where Carpenter was engaged in the business of trans- 
portation ; and the cost to consumer in Baltimore is determined by 
market conditions there and not by the cost of the coal at the mines 
plus transportation charges, while in the Carpenter case the cost to 
consumer was determined by the cost of the coal at the mine plus 
transportation charges.”’ 


Transportation of commodities sold and distributed by the operator 
on commission is usually considered private carriage. For example, ap- 
plicants, operating an automobile agency, engaging in business as whole- 
sale distributors of products of a given oil company which supplies its 
products on consignment, and undertaking the sale and distribution 
thereof on commission, are private carriers Reckard & Glotfelty Con- 
tract Carrier Application, 6 M. C. C. 481; Teton Oil Company Contract 
Carrier Application, 14 M. C. C. 440; Economy Oil Co. Contract Carrier 
Application, 13 M. C. C. 163. 
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In Griffin v. Murphy, 51 8. D. 50, 211 N. W. 804, (which was sub- 
stantially similar to Murphy v. Standard Oil Co., 49 S. D. 197, 207 N. W. 
92) Griffin was an agent of the Standard Oil Company. He owned his 
truck on which was mounted a tank belonging to the Standard Oil Com- 
pany, in which he made deliveries. He was not employed by anyone else. 
For acting as agent in selling and delivering oil, etc., he received a com- 
mission of one cent per gallon on all gas and oil sold within the city 
limits, and 2.8 cents per gallon on all delivered outside the city limits. 
The court held he was not a carrier for hire. 

In Pietag Contract Carrier Application, 27 M. C. C. 121, applicant 
was held to be a private carrier even though he received a transporta- 
tion allowance for the return of empty beverage containers. 

In Geraci Contract Carrier Application, 7 M. C. C. 369, the Commis- 
sion established the principle that where the main purpose of a proposed 
for-hire service is to offset the cost of applicant’s operations as a private 
carrier, such operations are, in general, contrary to the public interest 
and to the national transportation policy as stated in the act, and author- 
ity will not be granted. The principle stated in the Geraci Case was ap- 
plied to a common carrier in Bales Common Carrier Application, 9 M. 
C. C. 709, and a certificate therein was denied. See also Loss Common 
Carrier Application, 29 M. C. C. 225, 255. 

Under date of December 5, 1936, the Commission, under the title 
‘*Transportation of Property by Mercantile or Manufacturing Establish- 
ments,’’ over the signature of the Secretary of the Commission, issued 
the following notice: 


‘‘Numerous inquiries have been received regarding the status 
under the Motor Carrier Act, 1935, of a mercantile or manufactur- 
ing establishment which engages in no transportation of property 
excepting property which is sold or purchased by such mercantile 
or manufacturing establishment and which is transported from or to 
its established place of business as an incident to the conduct of 
such business, but for compensation received either directly or in- 
directly as an allowance in connection with the purchase price or 
otherwise. : 

‘‘There has been no formal decision of the Commission relative 
to its jurisdiction over such transportation. Until such a formal 
decision has been made, or until further notice, the Commission will 
not require compliance with the general provisions of the Motor 
Carrier Act on the part of any mercantile or manufacturing estab- 
lishment engaged in transportation as above described; however, 
they will, until such decision has been made, be subject to any regu- 
lations for private carriers by motor vehicle which the Commission 
may hereafter prescribe under the authority of Section 204 of the 
Motor Carrier Act and which relate to qualifications and maximum 
hours of service of employees and safety of operation or standards 
of equipment.”’ 


It appears that no formal decision to the contrary has been made, and 
no further notice has been issued, by the Commission since that notice of 
December 5, 1936. 
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An applicant, engaged in business of pipe-line construction, is in no 
sense a carrier for hire in hauling pipe, fittings, etc., used in connection 
with his contracts for the construction of pipe lines. ‘‘ Applicant is not 
primarily engaged in the transportation of property and is in no sense 
a carrier for hire in its motor-vehicle operations.’’ The transportation 
is that of property of which applicant is owner or bailee, for the purpose 
of furtherance of a commercial enterprise, and is performed as an inte- 
gral part of its construction business.’’ Such an operator is a private 
earrier for the continuance of which no authority is necessary, and his 
application for a permit will be denied. Williams Bros. Corp. Contract 
Carrier Application, 14 M. C. C. 749, 751. 

Operations conducted as an integral part of applicant’s business of 
manufacturing and selling are private carrier operations, not requiring 
a permit.—Congoleum-Nairn, Inc., 2 M. C. C. 237; King-Perkins Bag Co., 
6M. C. C. 535; Waldorf Distributing Co., 8 M. C. C. 543, 545. 


Dual Operations ** 


Section 210 of the act provides, in effect, that no person shall at the 
same time hold a certificate as a common carrier and a permit as a con- 
tract carrier authorizing operation for the transportation of property 
over the same route or within the same territory, unless for good cause 
shown the Commission shall find that such certificate and permit may be 
held consistently with the public interest and with the national trans- 
portation policy. Unless similar showing is made, the Commission also 
prohibits a private carrier operation in conjunction with a common or 
contract carrier operation. 

It is doubted whether there was occasion to consider a similar sub- 
ject under the common law. 

The original (1935) provisions of section 210 were repealed Septem- 
ber 18, 1940, and that section of the act was completely rewritten on that 
date. The original and the present provisions are set forth below, the 
portions eliminated by the September 18, 1940, amendment being in 
reer and the wording substituted by that amendment being under- 
scored. 


**Sec. 210. No person, after January 1, 1936, shall at the same 
time hold under this part a certificate as a common carrier and a 
permit as a contract carrier authorizing operation for the transpor- 
tation of property by motor vehicle over the same route or within 
the same territory, unless for good cause shown the Commission 
shall find that such certificate and permit may be held consistently 
with the public interest and with the policy declared in Section 
202(a) of this part. 





‘As the definition of common, contract, and private carriers plays so important 
2 part in considering questions as to dual operations, that subject is touched upon 


cere even though much here discussed relates more to factual findings than to 
ion. 
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**Sec. 210. Unless, for good cause shown, the Commission shall 
find, or shall have found, that both a certificate and a permit may 
be so held consistently with the public interest and with the national 
transportation policy declared in this Act— 

**(1) No person, or any person controlling, controlled by, or 
under common control with such person, shall hold a certificate as a 
common carrier authorizing operation for the transportation of 
property by motor vehicle over a route or within a territory, if such 
person, or any such controlling person, controlled person, or person 
under common control, holds a permit as a contract carrier authoriz- 
ing operation for the transportation of property by motor vehicle 
over the same route or within the same territory; and 

**(2) no person, or any person controlling, controlled by, or 
under common control with such person, shall hold a permit as a 
contract carrier authorizing operation for the transportation of 
property by motor vehicle over a route or within a territory, if such 
person, or any such controlling person, controlled person, or person 
under common control, holds a certificate as a common carrier 
authorizing operation for the transportation of property by motor 
vehicle over the same route or within the same territory.’’ 






























































Section 210 of the act is not directed against operation as a common 
carrier in interstate commerce over a route also served as a contract car- 
rier in intrastate commerce, but is directed against the holding of both a 
certificate and a permit authorizing dual operations in interstate com- 
. Cook and Fulmer Common Carrier Application, 27 M. C. C. 759, 

Section 210 refers to common and contract-carrier operations that 
require both a certificate and a permit. Where a motor carrier’s contract- 
carrier operation is between contiguous municipalities and does not re- 
quire a permit, and the whole or part of its common-carrier operation be- 
tween the two municipalities requires a certificate, section 210 of the act 
does not apply.—McCormick’s Exp., Inc., Common Carrier Application, 
12 M. C. C. 632, 635. ; 

The provisions of section 210 are not applicable to contract carrier 
operation to transport property, with common carrier operation to trans- 
port passengers. The provisions of that section refer only to a motor car- 
rier transporting property both as a common and as a contract carrier 
over the same route or within the same territory —Turner Contract 
Carrier Application, 14 M. C. C. 193, 195. 

The Commission and the courts have consistently held that corporate 
entities may be disregarded by the Commission in circumstances where 
such action is necessary to permit proper exercise of statutory regulatory 
power. New York & New Brunswick Auto Exp. Co., Inc., Com. Car. App., 
23 M. C. C. 663, 671, and eases cited. Therefore, under section 210 of 
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the act the Commission properly can and must look through the corporate 
entities in determining the question of dual operations. Rogers Cartage 
Company Extension of Operations, 27 M. C. C. 276, 281. 

In Ziffrin Contract Carrier Application, 28 M. C. C. 683, Ziffrin, Inc., 
sought a contract carrier permit. Applicant’s president and general 
manager was also president of Ziffrin Truck Lines, Inc., which enjoyed 
common carrier rights in the same general territory intended to be cov- 
ered by the contract carrier application. The Commission found that 
applicant and the common carrier company were affiliated and operated 
under common control and management. Applicant contended that 
section 210 had no application to the facts under consideration because 
“(a) it and the common-carrier company are separate corporations, hold- 
ing different types of State authority and rendering different services, 
(b) the two corporations were in existence prior to the enactment of part 
II of the act, and (c) the application of the common-carrier company has 
been determined. Applicant also places much stress upon the fact that 
the section relates to the holding of dual authority by the same person 
and, in effect, argues that more than one person is here involved, because 
of the existence of the separate corporations.’’ The Commission pointed 
out that the term ‘‘person”’ is defined in section 203(a)(1) as meaning 
“any individual, firm, copartnership, corporation, company, association, 
or joint-stock association ; and includes any trustee, receiver, assignee, or 
person representative thereof.’? The Commission held that: 


‘.... In view of these facts, the grant of a permit to applicant 
herein would place in the hands of the same person, as ‘person’ is 
defined in the act, authority to conduct operations both as a common 
and as a contract carrier in respect of the same commodities and 
between the same points. In dealing with individual carriers, we 
have uniformly imposed conditions which would prevent any such 
earrier from conducting operations as both a common and contract 
carrier, where the operations would be competitive as to commodities 
and territory. Under applicant’s theory, we would be prevented 
from imposing restrictions herein to prevent competitive common- 
carrier and contract-carrier operations solely because we are dealing 
with separate corporations. In other words, because the operations 
of two corporations are involved, we would be unable to impose the 
restrictions against dual operation which we impose in the case of 
individual applicants, in spite of the common management and con- 
trol of applicant and the common-carrier company. We do not be- 
lieve that this is the law, and our belief in this respect is confirmed 
by our own decisions and those of the courts.’’ 


In connection with ‘‘grandfather rights’’, the Commission stated : 


‘*Individuals or single corporations which instituted both com- 
mon-carrier and contract-carrier operations prior to the enactment of 
part IT are not exempt from the provisions of section 210 even though 
the rights claimed are based on the ‘grandfather’ clauses of the act. 
See M. Moran Transp. Lines, Inc., Common Carrier Application, 
23 M. C. C. 139, 149. It certainly could not have been the intent of 
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Congress to exempt from the operation of the section the individuals 
who were engaged in both types of operation, prior to the act, 
through the media of separate corporations. 


‘*We therefore conclude that the section applies where two 
affiliated corporations, under common control and management, claim 
both common carrier and contract-carrier operations between the 
same points or in the same territory.’’ 


Section 210 does not require rigid application. It will be noted that 
the act speaks of ‘‘good cause shown,’’ and consistency with public inter- 
est and the national transportation policy. That leaves a latitude of 
discretion with the Commission. In the exercise of that discretion, the 
Commission has made exceptions. A few will be mentioned. 

In Meyer Common Carrier Application, 28 M. C. C. 621, the Commis. 
sion found that the common and contract carrier services would be com- 
petitive during a certain period of the year and in respect to certain com- 
modities, principally mining supplies and petroleum oils in containers. 
However, the Commission held that in view of the limited extent of this 
competition and the isolated territory served, it was constrained to 
authorize dual operation under those peculiar circumstances. 

In Salt Lake Transfer Company Common Carrier Application, 12 
M. C. C. 43, (see also 27 M. C. C. 383) the certificate and permit sought 
by applicants covered the same commodities to some extent, and authori- 
zation to operate both as a common and a contract carrier of the same 
commodities within the same territory without appropriate limitation 
would open the door to unlawful discrimination. In that proceeding a 
large portion of the contract carrier transportation was for the United 
States Government. The Commission said: 


‘*... The act, however, does not require common carriers to 


observe tariff rates as to transportation performed for the United 
States Government, and, if the permit to be granted applicants is 
limited to transportation for such Government, the holding of dual 
authority by applicants will not afford opportunity for unlawful 
discrimination. The permit, therefore, will be so limited.’’ 


Where an applicant holds a certificate and a permit authorizing both 
common and contract carrier operations within the same territory, but the 
commodities authorized to be carried as a contract carrier are not among 
those to be carried as a common carrier, an affirmative conclusion will be 
reached that the dual operations would be consistent with the public 
interest and the national transportation policy. Leaman Common Car- 
rier Application. 27 M. C. C. 185, 186. 


49 Commissioner Patterson dissenting said: = " 

“The exception in section 210 of the act permitting dual operations should be 
strictly construed. It is not sufficient to show, as here, that the commodities to be 
carried as a contract carrier are not among those to be carried as a common 
carrier. If that were so, there would seem to be no good reason why any common 
carrier should not be permitted to carry additional commodities as a contract 
carrier. We should not permit dual operations except upon an affirmative 
showing that they are necessary in the public interest. There is no such showing 
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Since household goods and fresh meats and packing-house products 
are not competitive, a certificate to operate as common carrier of house- 
hold goods, and a permit to transport fresh meats and packing-house 
products, was not inconsistent .with public interest and the policy in sec. 
902(a). Hale Extension—Des Movnes, Iowa-Illinois, 12 M. C. C. 141 
143). 

Xue Commission has authorized operation both as contract carrier 
of explosives and common carrier of general commodities except ex- 
plosives within portions of the same territory, inasmuch as transportation 
of explosives is a specialized service requiring special equipment, and, 
since applicant will not handle explosives in its common carrier service, 
the two will not be competitive nor offered to the same class of shippers. 
Universal Terminal Warehouse Common Carrier Application, 21 M. C. C. 
79. 

When the vendor operated as a contract carrier of sulphur and the 
vendee as a common carrier of oil-field supplies, the diverse nature of the 
operations made it unnecessary to impose any condition in the findings 
respecting the possibility of dual operation. Brown—Control—Joe D. 
Hughes, Inc., 15 M. C. C. 668, 669. 

Where the origin and destination points of the common carrier 
operations are not within the origin and destination points covered by an 
applicant’s contract carrier operations, and the services will not be com- 
petitive with each other, the Commission will ordinarily conclude that 
such dual operation will be consistent with the public interest and the 
national transportation policy. Boyd Extension, 27 M. C. C. 789, 791; 
Hansen Common Carrier Application, 20 M. C. C. 160. 

Section 210 relates only to dual operations of common and contract 
carriers. However, dual operations involving brokers or private carriers 
often come before the Commission. In effect, the Commission has looked 
at them in the same light as it has dual common and contract carrier 
operations under section 210. A few instances will be referred to. 

Dual authority to operate both as a carrier and as a broker between 
the same points has been held to be not consistent with the public interest, 
as it would lead to confusion as to whether applicant in a particular in- 
stance was operating as a common carrier or as a broker. Foster Broker 
Application, 28 M. C. C. 41, 43; Blue Way Trailways Common Carrier 
Application, 29 M. C. C. 61, 64; Cross Transp., Inc., Broker Application, 
14 M. C. C. 286, 288. 

The Commission has indicated that: 


‘‘It would be an anomalous situation under which a single 
operator of motor vehicles would at one and the same time, as to 
different parts of its operations, be a private carrier, not subject to 
regulation, and a common carrier, subject to regulation. Apart from 
this objection to such a combination of functions, it seems clear that 
the public interest, as declared in the policy of Congress, requires 
motor carriers able to supply ‘adequate, economical, and efficient 
service’ to the public ‘without unjust discriminations, undue pref- 
erences or advantages, and unfair or destructive competitive prac- 
tices.’ If private carriers generally were permitted to engage in 
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common-carrier operations in the manner here proposed, it is clear 
that the results might seriously affect the maintenance of adequate 
and efficient service by the motor common carriers upon whom the 
general public must depend.’’ 


Dwyer and Anderson Common Carrier Application, 11 M. C. C. 749, 751; 
see also Wood Common Carrier Application, 10 M. C. C. 389, 392; Eland 
Common Carrier Application, 20 M. C. C. 709, 711. 

What has just been said related to dual operations of a common and 
a private carrier. Many cases have also been before the Commission 
embracing dual operations of contract and private carriers. 

One of the leading cases dealing with dual operations of contract and 
private carriers is Geraci Contract Carrier Application, 7 M. C. C. 369, 
372. In that case the trucker was handling fruits and vegetables, of 
which he was the owner, from Florida to Cincinnati, Ohio, and he wanted 
authority to transport beverages for the Tom Collins Company from 
Covington, Ky., to Florida, as a contract carrier. Authority was not 
granted. Quoting from the decision: 


**It would be an anomalous situation under which a single 
operator of motor vehicles would at one and the same time, as to dif- 
ferent parts of its operations, be a private carrier not subject to 
regulation and a contract carrier subject to regulation. The difficul- 
ties which such a status would present with reference to accounting, 
statistics, issue of securities, unifications, and the like are obvious. 

** Apart from this objection to such a combination of functions, 
it is clear that the public interest, as declared in the policy of Con- 
gress, requires motor carriers able to supply ‘adequate, economical, 
and efficient service’ to the public ‘without unjust discriminations, 
undue preferences or advantages, and unfair or destructive competi- 
tive practices.’’ A private carrier has the advantages of an assured 
traffic obtained without solicitation expense, freedom from the ex- 
penses which public regulation necessarily entails, and often an over- 
head or management expense shared with the commercial enterprise 
for which the hauling is done. A disadvantage which it often suffers 
is lack of a well-balanced traffic in both directions. If the private 
carrier be able to overcome this disadvantage by operating as a con- 
tract carrier in one direction, it is evident that advantages which it 
enjoys in its private carriage will enable it to compete on better than 
even terms with most contract carriers, to say nothing of common 
carriers. ; 

‘‘The applicant here is an individual engaged in commercial 
enterprise in a small way, but many private carriers are associated 
with large industries. If private carriers generally were permitted to 
engage in contract-carrier operations in the manner here proposed, 
it is clear that the results might seriously affect the maintenance of 
adequate and efficient service by the motor common carriers upon 
whom the general public must depend, and by the contract carriers 
who do not also engage in private carriage. We are of the opinion 
that such a mixture of private-carrier and contract-carrier operations 
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is definitely inconsistent with the public interest and with the policy 
declared in section 202(a).”’ 


See also Moore Contract Carrier Application, 13 M. C. C. 781, 782, 784; 
Hughes Contract Carrier Application, 10 M. C. C. 346, 347; Gill Exten- 
sion of Operations, 26 M. C. C. 593, 595; Ross Seed Co. Contract Carrier 
Application, 14 M. C. C. 333; Howe Contract Carrier Application, 16 
M. C. C. 587. 

There are exceptions to the rule in the Geraci Case. A few will be 
mentioned. 

The Commission granted authority to operate as a contract carrier 
in the reverse direction of a private carrier movement in Good Roads Co., 
Inc., Contract Carrier Application, 10 M. C. C. 183. But in that case the 
situation was somewhat different from the usual run of such cases. In the 
Good Roads Case applicant handled in his own tank trucks articles such 
as asphalt, tar, and road oil to road contractors for use in the construction 
of highways. As those materials are not used during cold weather, his 
equipment was idle during the winter. He sought authority to operate as 
a contract carrier in the transportation of fuel oil in the same territory, 
such shipments going to institutions such as theatres, apartment houses, 
and hospitals—the heavy movement being from October to April. In 
connection with his private carriage his trucks would continue to return 
empty in the summer, and in connection with handling fuel oil they would 
move empty in the winter. In a word, the Good Roads Case presented a 
question of making use of his idle trucks in the winter, rather than finding 
lading for a return movement of private carriage. 

In Maronna Common Carrier Application, 26 M. C. C. 281, applicant 
was in the waste paper business, and for many years transported waste 
paper from New York City to Butler, N. J., where he sells it; and for 
others he hauls carbon black from New York to Passaic and Garfield, 
N. J., and paper from Butler to New York City. The Commission pointed 
out that the principle announced in Geraci Contract Carrier Application, 
7M. C. C. 369,° did not apply because in the instant case the Commission 
was not dealing with an applicant seeking to establish a new operation to 
be conducted in connection with private carriage, but with one seeking 
authority to continue an operation which was begun as early as 1934. As 
all of its operations were conducted under oral agreements with but four 
shippers, the Commission held ‘‘that applicant does not serve or hold 
itself out to serve the general public. These are the controlling factors in 
determining its common or contract status as a carrier, and we con- 
elude that applicant is a contract carrier within the meaning of section 
203(a)(15) of the act.’’ A permit was issued. See also Munyan’s 
Motor Freight Contr. Car. Application, 9 M. C. C. 749. 

Often when the Commission finds impropriety in dual operations, it 
grants the applicant opportunity to remove the objectionable features. 
Illustrations will be referred to. 





50In that case the Commission held that granting of authority to a private 
carrier permitting him to haul for compensation on return trips in order to help 
defray the cost of his private-carrier operation, would not be consistent with the 
public interest. 
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Purchase of operating rights have often been authorized upon con- 
dition that applicant shall not transport as a contract carrier over the 
same route, or between the same points, any commodity which it may 
lawfully transport as a common carrier: Birkett—Purchase—Bonawit, 
15 M. C. C. 432, 433; Gateway City Transfer Co., Inc—Purchase— 
Minert, 15 M. C. C. 749, 752; Minardi—Control—Coast Line Truck 
Service, Inc., 15 M. C. C. 412, 414; M. Moran Transp. Lines, Inc.—Pur- 
chase—Binghamton Lines, 15 M. C. C. 276, 280; Raymond Bros. Motor 
Trans., Inc.—Purchase—Berzel, 15 M. C. C. 477, 479; Schultz—Purchase 
—Hagen, 15 M. C. C. 13, 15; John Vogel, Inc_—Purchase—George W. 
Hendrickson, Inc., 15 M. C. C. 753, 754, 755; Watson Bros. Transp. Co., 
Inc.—Purchase—Berthelsen, 15 M. C. C. 463, 465; Watson Bros. Transp. 
Co., Inc.—Purchase—Lesser, 15 M. C. C. 581, 588. 

The Commission has issued permits subject to the conditions that 
operations thereunder shall be conducted separately from applicant’s 
other activities, that a separate accounting system therefor shall be main- 
tained, and that applicant shall not transport property as both a public 
and private carrier at the same time in the same vehicle. Rossmiller Ez- 
tenston—South City, Nebraska, 22 M. C. C. 781, 784. 

In New York & New Brunswick Auto Exp. Co. Com. Car. App., 
23 M. C. C. 663, the same four stockholders owned the two applicant 
corporations. The evidence adduced by each applicant satisfied the re- 
quirements of the respective common and contract carrier ‘‘grandfather”’ 
clauses, and were it not for the provisions of section 210, each would have 
been entitled to substantially the authority sought. The Commission 
gave applicants the privilege of electing whether they desired either the 
sought certificate or the sought permit, but not both, or whether the 
common owners of applicants would completely divest themselves of 
control over one of the operations. 

In Cordera Transfer Company Common Carrier Application, 27 
M. C. C. 229, 232, applicant had established a right as a common carrier 
of general commodities between certain points, and also as a contract 
carrier of soap, groceries, clothing, etc., between the same points, the 
latter operation being in many instances over the routes traversed as a 
common carrier. As commodities carried as a contract carrier were 
embraced within the ‘‘general commodities’’ transported as a common 
carrier, the Commission found that the operations conducted as a contract 
carrier would be competitive with those of a common carrier. In that 
connection the Commission said: 


‘‘The situation may be corrected in either of two ways: (1) 
Applicant may agree that the certificate to be granted, authorizing 
operation as a common carrier, shall exclude all the commodities 
heretofore handled as a contract carrier or such of them as it desires 
so to handle in the future, thus eliminating the conflict, or (2) it 
may within a reasonable time divest itself, by transfer or withdrawal, 
of its right as either a common or contract carrier by motor vehicle. 
Since the matter is of some importance, the election as between these 
two alternatives should be left to applicant. Accordingly, we shall 
withhold, for 90 days after the service of this report, the issuance 
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of any operating authority. Within that time applicant will be 
expected either to advise us that it elects to receive a certificate elimi, 
nating the commodities which it will handle as a contract carrier 
(naming them) or to divest itself by withdrawal or transfer (sub- 
ject to approval by this Commission) of one or the other of its 
‘grandfather’ clause applications.’’ 


Conclusion 


There is one phase of the subject which should be kept to the fore 
to a greater extent than it seems to have been. It is this: The definitions 
of the different types of motor carriers should not be confused with the 
proof requisite to establish justification for authority to operate. This 
arises in most part in the determination of whether a given carrier is 
a common or contract carrier. As an illustration, the nature of proof to 
establish rights under the grandfather clauses differs from that applicable 
to a new operation; but the definition of a given type of operator is no 
different if he seeks or sought his rights under a grandfather clause than 
if he seeks or sought his rights for a new operation. 

The subject of this article is a broad one, and books could be written 
on it. The purpose here has been merely to touch upon most of the 
high spots. 
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WILLIAM BEYE DEAD 


William Beye, vice president, 
United States Steel Corporation 
of Delaware, died at his home in 
the Schenley Apartments, Pitts- 
burgh, Pa., at approximately 
9:40 p.m., Monday, Oct. 27. Mr. 
Beye, who was born in Chicago, 
Ill., July 21, 1881, was educated 
in public schools and graduated 
from the University of Wisconsin 
in 1902 and Lake Forest College 
in 1904. He was admitted to the 
Illinois Bar in April, 1904, and 
from 1904 to 1937 practiced in 
Chicago as a member of the firm 
Knapp, Beye, Allen and Cushing, 

Witiam Bere, Vice-President, as advisory counsel for subsidi- 

U. S. Steel Corporation of Delaware aries of United States Steel Cor- 

poration. 

He was elected vice president in charge of industrial relations, 
United States Steel Corporation in 1937. Upon the organization of the 
United States Steel Corporation of Delaware in 1938 he became vice 
president and general counsel. 

During his entire career, Mr. Beye was interested in the broad 
aspects of industrial relations and was credited with the authorship of the 
Illinois Workmen’s Compensation Act. 

Mr. Beye was a member of the American, Pennsylvania, Allegheny 
County, Chicago, and Illinois Bar Associations; Chicago Law Institute, 
Law Club (Chicago) ; Psi Upsilon, Phi Delta Phi; Duquesne, Oakmont 
Country, Fox Chapel, University and Athletic Association (Pittsburgh) 
Clubs of Pittsburgh; University, Oak Park Country and Blind Brook 
Country Clubs of Chicago; Bankers of America (New York) ; Pike Run 
Country Club (Jones Mill, Pa.) ; and Sankaty Head Golf Club (Nan- 
tucket Island, Mass.). 

Mr. Beye is survived by his widow Mrs. Genevieve Ainslie Beye; a 
son, William Beye, III; mother, Nellie C. Beye of Oak Park, Illinois; Mrs. 
James Fyfe, a sister, Oak Park, Illinois; Mrs. Charles Hurlbut, a sister, 
Oak Park, Illinois; Mrs. Gurdon Hamilton, a sister Oak Park, Illinois; 
Mrs. Harwood Smeeth, a sister, Oak Park, Illinois; and Miss Elizabeth 
Beye, a sister, Oak Park, Illinois; Cudworth Beye, a brother. 











eel i el ol ee, ee — 


'~ 


oo. 


om 








Rail Transportation 


By F. F. Estes, Editor 


Pipe Line Rates Investigation Reopened 


By order of October 20, 1941, the I. C. C. has reopened for further 
hearing Docket No. 26570, Reduced Pipe Line Rates and Gathering 
Charges. The Commission had previously investigated, on its own motion, 
the lawfulness of certain reduced rates and gathering charges established 
by certain railroads for the interstate transportation of crude petroleum 
or crude petroleum oil by pipe line, and had submitted its report on 
December 23, 1940 (243 I. C. C. 115). 





Train-Load Rates On Coal to Chicago 


Examiner Trezise on October 22, 1941 made report and recommenda- 
tions in I. C. C. Docket No. 23130, Intrastate Rates on Bituminous Coal 
Between Points in Illinois. He recommends denial of the petition filed 
by the Illinois Central and the Chicago and Illinois Midland railroads, 
seeking modification of the Commission’s order in Second Supplementary 
Report 183 I. C. C. 751. This supplementary report prescribed a mini- 
mum rate of $1.65 net ton on bituminous coal from Springfield (Illinois) 
group to Chicago, which rate was subsequently increased to $1.75 under 
authority of the general commodity increases of 1937. 

The present petition, denial of which the Examiner recommends, 
sought authority to establish a train-load rate of $1.30 from certain mines 
in the Springfield group to plants of the Commonwealth-Edison Company 
in Chicago. In making his recommendation, the Examiner points out 
that during the previous hearings in the proceeding here involved upon 
which the Commission’s second supplementary report was based, the 
question of train-load rates was not involved, and that to broaden the 
scope of the investigation now to include such rates would be unavailing. 





Georgia In Eastern Time Zone 


In Docket No. 10122, Division 2 of the I. C. C. in Twenty-Fourth 
Supplemental Report dated October 15, 1941, has modified its previous 
orders in this docket, which is Standard Time Zone Investigation, so as to 
include the entire State of Georgia within the Eastern zone. At the same 
time it denied petitions for inclusion of additional portions of Kentucky 
and Tennessee in the Eastern zone. 


—165— 
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New Regulations Concerning Transportation of Dangerous 
Articles Prescribed 


The I. C. C. on October 28 released its order in Docket No. 3666, 
amending old and prescribing new regulations for transportation of ex- 
plosives and other dangerous articles. The order also embraces Ex Parte 
No. MC-13, Motor Carrier Safety Regulations. No attempt can here be 
made to digest even in condensed form the 138-page document which is 
both detailed and technical in nature. 





Contracts For Protective Service 


Division 3 of the I. C. C. has approved eighty additional contracts 
filed by common carriers or express companies for the furnishing of 
protective service. Included in the list of contracts approved, were the 
contracts of the Fruit Growers Express Company with the following 
carriers : 


Atlantic & East Carolina Railway Company 
Atlantic & Yadkin Railway Company 
Bennettsville & Cheraw Railroad Company 
Buffalo, Union-Carolina Railroad Company 
Chesapeake Western Railway Company 

Durham & Southern Railway Company 

Flint River & Northeastern Railroad Company 
Georgia and Florida Railroad Company 

Georgia, Ashburn, Sylvester & Camilla Railway Company 
Georgia Northern Railway Company 

Georgia, Southwestern & Gulf Railroad Company 
Laurinburg & Southern Railroad Company 
Manistee & Northeastern Railway Company 
Tennessee, Alabama & Georgia Railway Company 
Washington & Old Dominion Railroad Company 


Contracts between the American Refrigerator Company and the 
Dardanelle & Russelville Railroad Company and the St. Louis Central 
Railroad Company were also approved; likewise the Commission ap- 
proved a contract between the Western Fruit Express Company and the 
Minnesota, Northfield & Southern Railway Company. 





Nevada Northern Railway Company Employees 


Division 3 of the I. C. C. has held that the Commission has no juris- 
diction to determine whether the Nevada Consolidated Copper Corpora- 
tion or the Nevada Northern Railway Company is the employer, within 
the meaning of the Railway Labor Act, of the persons operating ore 
trains between Ruth and McGill, Nevada. The Division follows earlier 
decisions. Commissioner Patterson continues to dissent from the findings. 
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Rail Passenger Travel Study 


The I. C. C. Bureau of Statistics has released Statement No. 4129, 
eaptioned ‘‘Preliminary Examination of Factors Affecting the Demand 
for Rail Passenger Travel.’’ This study, issued as information, was 
prepared by Beatrice Aitchison, and her conclusions, found on page 42, 
are below quoted : 


‘Income of potential rail passengers and competition of other 
forms of transportation, as well as the level of the fare for rail travel, 
are important in determining the use of passenger service on the 
railways. Sleeping and parlor car use depends more upon passenger 
income available for travel than upon the fare for this service. It is 
not affected greatly by highway transportation. Airplanes are be- 
coming important competitors of Pullman service, but no attempt 
has been made to measure the effect of this competition because of the 
lack of data. Another factor which has not been explicitly examined 
is the effect of varying differentials between first-class and coach 
fares. 


‘*The use of coach service also is dependent upon national in- 
come, but is more sensitive to motor bus and automobile competition, 
and changes in fare than the Pullman service. At the present fare- 
level, other influences remaining the same, a small change in the 
effective fare per mile will be accompained by a more than propor- 
tional change in coach passenger-miles and hence a change in coach 
revenue, both in a direction opposite to that of the fare change. 


‘Commutation traffic, the business service, varies with national 
income and inversely with the effective commutation fare. Between 
1929 and 1933, during depressed business conditions new travel 
habits were established for one reason or another, and commutation 
traffic has not responded to the better economic conditions since that 
time. 





Fluctuation In Railway Freight Traffic 


_ The Bureau of Statistics of the I. C. C. has made public a study 
entitled ‘‘Fluctuation in Railway Freight Traffic Concerned With Pro- 
duction Of Class I Steam Railways—1928-1940’’. The study shows that, 
taking the 1928 level as 100 per cent, the index for the production of 
commodities in 1940 was 100.6 per cent, with potential railway tonnage 
based on production being 99.5 and actual railway tonnage being 78.1. 
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Acquisitions and Abandonments 


PITTSBURGH, LISBON & WESTERN RAILROAD COMPANY—Has applied to 
I. C. C. for authority to purchase and operate in interstate commerce 
single line of railroad track between Signal, Ohio, and Columbiana, 
Ohio, now owned and operated in interstate commerce by Youngs- 
town & Suburban Ry. Company. Application also made for authority 
to issue unsecured negotiable note in sum of $400,000, payable to The 
Youngstown & Suburban Ry. Co., bearing interest at 4% per annum 
and due five years from date of issuance. 

Also filed application for authority to abandon that portion of 
its line between Signal, Ohio, and Lisbon, Ohio, a distance of 7.4 
‘ miles. 

YAZOO & MISSISSIPPI VALLEY RAILROAD co.—Has applied to I. C. C. for 
authority to abandon 40 miles of track in Bolivar and Washington 
Counties, Miss. 

COLORADO & SOUTHERN RAILWAY comMPANy—aAuthorized by I. C. C. to 
abandon a branch line of railroad between Waterton and Silica in 
Colorado, about 3.89 miles in length. 

CHICAGO & NORTH WESTERN RAILWAY COMPANY—Authorized by Division 4 
of I. C. C. to abandon portion of branch line railroad in LaFayette 
County, Wis., approximately 2.25 miles of road. 

BOSTON & MAINE RAILROAD—Division 4, I. C. C., has authorized abandon- 
ment of a portion of Conway branch, approximately 5.5 miles in 
length. 

ROSCOE, SNYDER & PACIFIC RAILWAY COMPANY—Examiner Lyle recom- 
mends authorization of abandonment of line of railroad between 
Snyder and Fluvanna, in Scurry County, Texas, approximately 
17.77 miles in length. 





MISSOURI PACIFIC RAILROAD ComMPANY—I. C. C., in Finance Docket 1350, 
has granted authority to the Trustee of this company to assume obli- 
gation and liability in respect of not exceeding $1,150,000 of M. P. 
R. R. equipment-trust certificates, series FF, to be issued by Com- 
mercial National Bank & Trust Company of N. Y., as Trustee, and 
sold at 100.912 and accrued dividends in connection with procure- 
ment of certain equipment. . . 

SUMPTER VALLEY RAILWAY COMPANY—Has applied to I. C. C. for authority 
to extend time of payment of $418,000 of its first mortgage 6% 
bonds, dated January 1, 1927, falling due January 1, 1942. The ap- 
plication is to extend the time of payment to January 1, 1952. 

DANSVILLE & MOUNT MORRIS RAILROAD COMPANY—Division 4, I. C. C., has 

granted authority to extend from November 1, 1941, to November 1, 

1951, the maturity date of $130,000 of First Mortgage 5% bonds, 

including $2,000 thereof not previously extended. 
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MINNEAPOLIS, NORTHFIELD & SOUTHERN RAILWAY—Has asked I. C. C. for 
authority to issue 10,632 shares of $100.00 par value capital stock, to 
0 be divided pro rata among its stockholders, so as to equalize more 
e nearly the amount of outstanding stock with the company’s invest- 
A, ment. 
S- DULUTH, SOUTH SHORE & ATLANTIC RAILWAY COMPANY—Division 4, I. C. C. 
y has authorized issuance of $250,000 of Trustee’s certificates to re- 
e deem $347,000 of First Mortgage 5% Gold Bonds of the South Shore 
n Dock Company, a subsidiary. The certificates will bear interest at 
the rate of 2.75%. 


f CHICAGO, ST. PAUL, MINNEAPOLIS & OMAHA RAILWAY COMPANY—Has asked 

4 I. C. C. for authority to issue $1,210,000 of equipment trust certifi- 
cates for purchase of 500 box cars. 

r FLORIDA EAST COAST RAILWAY COMPANY—Granted authority by I. C. C. 

n Division 4, to assume obligation and liability in respect of $1,000,000 
of equipment trust certificates, to be issued by Girard Trust Com- 

0 pany, and sold at par and accrued dividends to the R. F. C. in con- 

n nection with the procurement of equipment. 





WICHITA UNION TERMINAL RAILWAY COMPANY—F inance Docket No. 13460 
4 —Authority granted to issue $2,100,000 of first-mortgage serial 
e bonds, to be sold at par and accrued interest and the proceeds applied 
to the payment of maturing bonds. 
- DETROIT, TOLEDO, & IRONTON RAILROAD COMPANY—Finance Docket No. 
n 13477—Authority granted (1) to issue $4,000,000 of serial notes, and 
(2) to modify $9,626,000 of first and refunding mortgage gold bonds, 
, series A, so as to change the designation thereof to first-mortgage 
a 4-percent bonds, series A, to reduce the rate of interest thereon from 
y 5 percent to 4 percent per annum, to advance their maturity date 
from January 1, 1981, to January 1, 1967, and to modify the sinking- 
fund and certain other provisions in conformity with the existing 
mortgage, as modified by a proposed first supplemental indenture 
to be dated October 1, 1941, the notes to be sold at not less than 
9834 percent of par and accrued interest and the proceeds applied 
to the redemption of outstanding first-mortgage bonds. 
, FINANCE APPLICATIONS—F. D. 12928, Galesburg & Eastern RR Co. 
< Petition of the Midland Electric Coal Corp., intervener, for rehear- 
ing and reconsideration of the report of the Commission denying the 
- application. Also, petition of the Galesburg and Great Eastern R. R. 
1 for rehearing and reconsideration by the full Commission of the 
report of Division 4, dated May 8, 1941, denying the application for 
authority to construct extension in Knox and Stark Counties, Il. 





New Construction 


’ BALTIMORE & OHIO RAILROAD—Finance Docket No. 13408—Construction 
, authorized of branch line in Somerset County, Pa., 8.3 miles in 
length, to serve a new coal mining development. 
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Reorganizations 


FT. DODGE, DES MOINES & SOUTHERN RAILROAD COMPANY—I. C. C. has sub- 
mitted to holders of allowed claims, for acceptance or rejection, plan 
of reorganization of this company as approved by Commission and by 
U. 8. District Court of Southern District of Iowa, Central Division. 

CHICAGO, ROCK ISLAND & PACIFIC RAILWAY—During testimony on reorgani- 
zation plan claim of this company, Federal Judge Michael L. Igoe 
criticized provision in the plan under which he had to approve the 
work of the reorganization managers but had no voice in selecting 
them. The Judge has often criticized New York bank management 
of the Western railroads, charging that the absentee control has been 
one of the principal troubles with the Western railroads. 

BOSTON & PROVIDENCE RAILROAD CORPORATION—I. C. C. has rendered report 
fixing $80,204.46 as maximum limit of allowances up to December 
31, 1940, for expenses incurred in connection with Boston & Provi- 
dence Railroad Corporation reorganization. The amount claimed 
was $174,917.82. 

MISSOURI PACIFIC RAILROAD COMPANY—The I. C. C. has announced that 
copies of the plan of reorganization for the Missouri Pacific Railroad 
Company as approved by the Commission and the Court will be 
mailed to stockholders and creditors entitled to vote, for their ac- 
ceptance or rejection, on or about November 19, 1941. 





R. F. C. Lending Power Increase 


President Roosevelt signed H. R. 5667 on October 24. This bill 
authorizes an increase in the lending power of the R. F. C. by $1,500,- 
000,000. It makes no change, however, in the lending power of the 
R. F. C. with respect to railroads. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended October 25, totaled 
913,605 cars. The increase above the corresponding week in 1940 was 
75,948 cars or 9.1 per cent, and was 84,247 cars or 10.2 per cent above the 
same week in 1939. 

Loading of revenue freight for the week of October 25 decreased 
9,279 cars or 1.0 per cent below the preceding week. 

Coal loading amounted to 165,220 cars, a decrease of 2,393 cars be- 
low the preceding week, but an increase of 28,790 cars above the corre- 
sponding week in 1940. } 

The 1940 carloading forecasts of the 13 Regional Shippers Advisory 
Boards were within one-tenth of one per cent of being accurate for the 
nation as a whole, it was recently stated by Warren C. Kendall, Chairman 
of the Car Service Division of the Association of American Railroads. 
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The Boards’ combined estimate last year for the 29 basic commodities 
was 23,334,103 cars, according to Mr. Kendall, while the actual loadings 
of these commodities totaled 23,302,603 cars—or only 31,500 cars less than 
the forecast. 

‘In view of the many uncertainties now confronting the commodity 
committees of the Boards which prepare these quarterly estimates,’’ Mr. 
Kendall commented, ‘‘the showing is indeed remarkable. The record of 
consistent accuracy made by these boards in their carloading predictions 
has resulted in the acceptance of the forecasts by the railroads, govern- 
ment and business generally as one of the best barometers of business 
trends.’’ 





Freight Cars On Order 


Class I railroads on October 1, 1941 had 88,819 new freight cars on 
order which compared with 19,892 on order on October 1, 1940. 





Claims For Stolen Freight 


Claims resulting from theft of freight, paid by the railroads in the 
first six months of 1941 were the smallest on record for any corresponding 
period, the Association of American Railroads has announced. 

Such claims paid in the first half of 1941 amounted to $117,152, a 
reduction of $32,039 or 15% compared with the best previous record 
established in 1940. In the first six months of 1921, claims resulting from 
theft of freight totaled $5,558,277. 

The amount of such claims paid in the first half of 1941 was an 
average of seventeen one-thousandths of 1-cent, or less than one-fifth of 
a mill for every ton of freight handled by the railroads. In 1921, the 
average was almost seven-tenths of a cent. 





Railroads’ Income and Revenues 


Class I railroads of the United States in the nine months of this year 
ended September 30, h#d an established net income, after interest and 
rentals, of $358,582,763, according to release of the Association of Ameri- 
can Railroads. For the corresponding period in 1940, net income of those 
same roads, after interest and rentals, was $58,598,060. 

Net railway operating income, before interest and rentals, of the 
Class I carriers in the nine months of 1941 amounted to $753,939,880, 
which was at the annual rate of return of four per cent on property 
investment compared with $444,493,892 or 2.38 per cent in 1940 and 
$648,115,287 or 3.44 per cent in 1930. 

Total operating revenues in the nine months of 1941 totaled 
$3,892,523,030, compared with $3,126,853,492 in the same period in 1940, 
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and $4,035,083,343 in the nine months of 1930, an increase of 24.5 per 
cent in 1941 above 1940, but 3.5 per cent below 1930. Operating ex- 
penses in the nine months of 1941 amounted to $2,614,576,044, compared 
with $2,287,726,170 in the corresponding period in 1940, and $3,018,212. 
919 in the same period in 1930. Operating expenses in the nine months in 
1941 were 14.3 per cent above the corresponding period in 1940, but 13.4 
per cent below the like period in 1930. 





Railroad Fire Losses 


Losses due to fires on the railroads of the United States in 1940 
totaled $3,577,764, according to reports just received by the Fire Pro- 
tection and Insurance Section of the Association of American Railroads. 
This was less than in any year since the compilation of these records 
began in 1919, with the exception of one year—1935. 

Railroad fire losses in 1940, however, were approximately one- 
third as large as in 1920 when they amounted to $10,563,914, the highest 
for any year on record. They also were a reduction of $694,532 or 
16.3% compared with those in 1939. 

The average loss per mile of line in 1940 was $12.96, the lowest for 
any year on record. In 1920 it was $54.40 and in 1939 it was $16.22. 





Elkins Act Violations 


Federal Judge Michael L. Igoe recently imposed a $5,000 fine 
against the Alton Railroad Company ; $4,000 against the Missouri Pacific, 
and $3,000 against the Chicago, Burlington & Quincy Railway after they 
had pleaded guilty to an indictment charging that shippers of produce 
from California and other parts of the country were granted credits in 
order to obtain more business. 

The case of the Illinois Central Railroad, also indicted, was con- 
tinued until November 7. 





Pullman Anti-Trust Suit 


J. Pierpont Morgan and 43 other financiers, railroad and car manu- 
facturing executives have been subpenaed as witnesses in the Govern- 
ment’s anti-trust suit against the Pullman Company. 

The case opened November 3 in a special three-judge Federal ex- 
peditionary court. 
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Rails Face Severe Test 


The National Association of Manufacturers released on Wednesday, 
October 15, the first of a series of five reports on basic defense problems. 
The first report deals with transportation facilities and states that the 
Defense Program during the next few weeks will provide a severe test 
for the Nation’s transportation facilities and larger shipments of goods 
next year may create a temporary transportation shortage by October 
1942, unless new facilities can be provided or new operating efficiency 
can be achieved. 

The Association said, ‘‘Perhaps the situation of the railroad equip- 
ment makers would be strengthened if those industries with higher 
priorities were made to prove that steel was needed for near term oper- 
ations. One thing is clear, there is no assurance that the present car 
supply can move a peak of 1,090,000 carloadings per week by October, 
1942. Even with car ownership brought to 1,800,000 and locomotive 
ownership to 42,000 the task will be a difficult one. Something must be 
done to facilitate car and locomotive construction, or a serious drag is 
likely to be placed upon the entire defense program in the autumn of 
1942.”’ 





Merger of Railroad Commutation and Rapid Transit Services 


In an address before the New England Railroad Club recently, 
Chairman Eastman of the Interstate Commerce Commission declared 
that a merger of Boston railroad commutation and Rapid Transit 
services into a single system would effect ‘‘substantial gains in economy 
and efficiency’’ in the local transportation problem. He stated that 
already local and suburban transportation of every description is oper- 
ated under a single direction in London ‘‘apparently with much success.’’ 











Emergency Board Reports on Wage 
Increases, Etc.* 


The letter of transmittal setting forth the recommendations of the 
Emergency Board appointed September 10, 1941, To Investigate the 
Facts as to the Disputes Between Certain Common Carriers by Rail and 
Certain of Their Employees Respecting Vacations with Pay, Rules of 
Service, and Wage Increases is as follows: 


Washington, D. C., November 5, 1941 
THE PRESIDENT 
The White House 
Mr. PRESIDENT : 


The Emergency Board appointed by you on September 10, 1941, in 
accordance with the provisions of the Railway Labor Act, has the 
honor to submit herewith its findings and recommendations based upon 
the record made by the parties at the Board’s hearings on the pending 
nation-wide railway labor disputes. 

The Report of the Board sets forth in some detail the pertinent 
surrounding facts and circumstances involved in the disputes, the 
contentions of the parties, and the Board’s findings and recommendations 
on each of the issues of the case. Subject to certain modifications and 
qualifications as stated in the Report, the major recommendations of the 
Emergency Board are as follows : 

(1) The Board believes that the many uncertainties besetting any 
analysis of the economy of this country for the duration of the existing 
national emergency makes it unwise to recommend changes in basic wage 
rates at this time except for minimum rates hereinafter suggested for the 
railroads. Therefore, all wage increases recommended by the Board are 
proposed as temporary additions to wages, effective as of September 1, 
1941, and to terminate automatically on December 31, 1942, unless the 
parties extend the arrangement by agreement. This Board recommends 
that on or about December 31, 1942, the wage structure in the railroad 
industry should be examined in light of the existing economic conditions 
of the railroad industry and of the country. 

(2) The employees in the Five Operating Brotherhoods should 
receive a wage increase of seven and one-half percent over their present 
wage rates. 

(3) The employees in the Fourteen Cooperating Railroad Labor 
Organizations should receive an addition of 9 cents per hour—equivalent 
to an average increase of thirteen and one-half percent. ; 

(4) A week’s vacation of six consecutive working days, effective 
January 1, 1942, should be granted during the year of 1942 and each 
year thereafter to those employees of the Fourteen Cooperating Railroad 
Labor Organizations who were regularly attached to the railroad industry 
during the year preceding their vacation. 





*The Report consists of 162 pages and was released at the White House on 
November 5th, 1941. 
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It shall be understood that wherever more favorable arrangements 
exist with regard to vacations either by agreement or custom, these 
arrangements shall be continued. 

(5) The rules dispute between the carriers and the employees in 
the Fourteen Cooperating Railroad Labor Organizations should be re- 
submitted for further consideration and determination under the pro- 
cedures of the Railway Labor Act. This Board assumes that whatever 
changes may be made in the application of present rules, the basic 
guarantees to railroad labor as to seniority and craft and class lines will 
be preserved. 

It is the Board’s opinion that the rules dispute is one which lends 
itself to settlement by negotiation, mediation, arbitration, or hearings 
before a Special Emergency Board. It is not one which should be settled 
by a test of economic force. If a Special Emergency Board is appointed 
to hear the dispute, it should have among its members persons thor- 
oughly versed in the practical problems of railroad labor and of railroad 
operations. 

(6) The employees of the Railway Express Agency should receive 
a wage increase of seven and one-half cents per hour. 

(7) It is to be understood that the wage increases recommended 
by the Board for the period to December 31, 1942, shall be added to 
present wage rates. However, the Board further recommends that a 
permanent basic minimum wage of forty cents per hour shall be estab- 
lished for the employees of the so-called Short Lines, and a permanent 
basic minimum wage of forty-five cents per hour shall be established for 
all other employees in the railroad industry, including the Railway 
Express Agency, and that no one shall be paid below these basic wage 
figures for his class of employment. Except for the employees of the 
Short Lines, these recommendations involve no further monetary addi- 
tion since the wage increases as recommended will bring railroad workers 
in their respective classes up to or above the suggested basic minimum 
wage rates. 

(8) The Emergency Board is unable to recommend a specific wage 
increase for the employees of the so-called Short Lines beyond the pro- 
posed forty cent minimum, because the record of the case does not con- 
tain sufficient data on which to base an intelligent wage recommendation 
applicable to them. Most of the Short Lines are in a precarious financial 
condition and are characterized by other distinguishing factors justifying 
further consideration of their wage problem through the procedures 
of the Railway Labor Act. 

Hence, it is the opinion of the Board that some wage increase for 
the employees of the Short Lines should be agreed upon among the 
parties through the processes of negotiation, mediation, arbitration, and 
if necessary, the findings of another Emergency Board. 

(9) The above recommendations, except insofar as they are quali- 
fied in this Report, shall be applied to the employees of all parties listed 
in the Proclamation of September 10, 1941. 

The Board is pleased to report to you, Mr. President, that the 
conduct of the parties throughout this case has exemplified a most 
desirable way to be followed by American employees and employers 
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in settling their differences over labor relations. The hearings have 
demonstrated the value of the judicial process in which reason reigns 
as contrasted with the procedures of economic force in which might 
seldom makes right. 

The members of the Board await your further pleasure. 


Respectfully submitted, 


Wayne L. Morssz, Chairman 
Tuomas Rreep PowELL 
JAMEs C. BONBRIGHT 
JosEPH H. Wits 
Huston THOMPSON 


The following quoted from the report is of interest : 

‘‘Tt should be said to the everlasting credit of railroad men—both 
unions and carriers—that they have worked out a system of orderly pro- 
cedure and, in contrast to the temporary and precarious advantages re- 
sulting from policies of direct action, have held resolutely to the pro- 
cedure of orderly democratic process at the cost of delay to themselves. 
Members of the Board have been inspired by the fairness and tolerant 
good humor that has characterized leaders on both sides even when en- 
gaged in tense intellectual struggles. But good temper and orderly 
democratic procedure can be permanently sustained only if basic ques- 
tions in wage policy such as those suggested above can be answered 
satisfactorily. These are issues to which society must find definite an- 
swers if it would strengthen the arms of those devoted to the democratic 
way of reason and justice and lessen the potency of those who would use 
confusion of thought as a justification for blind force and partisanship.” 
(Report, pp. 21-22) 

**Society takes, and properly takes, a different attitude toward the 
wages of the lowest income groups than toward wages in general. By 
the Fair Labor Standards Act and in other ways, it has decided that 
the wages especially of those whose incomes do not permit a proper 
American standard of living must not be determined by the blind forces 
of competition. Ability and willingness of an industry to pay should 
not be the determining consideration. The state intervenes to say what 
is necessary to protect the welfare of its least favorably situated citizens. 

‘In setting a minimum or any other rate in conformity with the 
scale of wages paid elsewhere, the Board rejects the contention of the 
carriers that ‘any minimum to be fixed for an industry which covers 
the whole country must be fixed . . . with respect to the lowest wages 
prevailing in the various geographic areas served by the industry.’ 
(Brief in behalf of the Railroads, p. 449). The Board feels that under 
collective bargaining on an industry-wide basis, the scale should not be 
fixed by either the highest or the lowest rates prevailing in any locality 
served by the industry. It must be recognized that one of the disad- 
vantages, from employee’s point of view, in industry-wide bargain- 
ing is the fact that rates in the industry cannot equal those prevailing 
in certain localities where, for special reasons, extra high rates may be 
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paid. Likewise industry-wide bargaining must result in certain disad- 
vantages to the employers in that they cannot set their standards by 

those prevailing in the lowest-paid localities. The industry-wide stand- 

ards must strive to reach some balance between these extremes. 

‘“‘The Board rejects the contention of the carriers that it should not 
consider the minimum wage question because of the passage of the Fair 
Labor Standards Act. There is nothing in the Act which prevents the 
setting by collective bargaining of minimum rates higher than those 
prescribed by the Act. The carriers do not deny that the unions have 
made a demand for the establishment of a higher minimum. Since this 
question is obviously in dispute, the Board may investigate it.’’ (Report, 

. 44) 

: ‘‘The Board has listened with keen attention and with deep concern 
to those conflicting forecasts as to the long-run future of the railroads. 
It is hardly necessary to add that the members of the Board have no 
such insight into the future as would enable them to pass upon the merits 
of these conflicting views. The most competent and most nearly unbias- 
ed experts in the field of transportation economies not only differ in their 
prophecies, but also generally agree that whatever prophecies they make 
are likely to turn out wrong.’’ (Report, pp. 52-53.) 

‘In justice, however, not only to the parties but to the public at 
large, we feel obliged to say that our recommended increases in railroad 
wages have been made on the assumption that the railroads can secure 
needed relief from resulting inadequate net revenues by obtaining per- 
mission to increase their transportation rates. Indeed, our recommenda- 
tions are made on the assumption, though not on the affirmative finding, 
that a large portion of the increased wage bill involved in our recommen- 
dations will be made good to the carriers through increased rates. 

‘‘Our recommended wage increases (including those of the Express 
employees), together with our recommended six-day vacation, are esti- 
mated by us to involve an increased cost (See App. E., Memorandum on 
Cost of Compliance) of about $270,000,000 per vear if applied to a pay- 
roll like that of 1941. If this burden on the railroads should be shifted 
entirely to shippers and passengers, in the form of a rate and fare in- 
crease, such an increase would average about 5 percent. This percentage 
estimate, however, takes no account of the likelihood that uniform, 
horizontal increases in rates and fares might be unwise or impracticable ; 
nor does it take into account the possibility that, even during the emerg- 
ency period, increases in rates and fares might lose for the railroads some 
traffic that they would otherwise carry (App. E, staff memorandum on 
methods of increasing income).’’ (Report, p. 53). 

‘‘The enjoyment of a vacation with pay has long been one of the 
more important aspirations of American labor. It has been a goal of 
labor, not only because it makes possible leisure and relief from every- 
day cares and duties, but also because the right to a vacation with pay 
is a mark of social status and a recognition of the worth and dignity of 
the ordinary laboring man. The constant improvement in the economic 
and social position of labor has the effect of giving the rank and file of 
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American workers faith and confidence in our economic institutions and 
our system of government.’’ (Report, p. 56). 

‘The Board has considered these arguments and although it appre- 
ciates the fact that the emergency has increased the responsibility and 
the strain upon the railroads of the country, it recognizes too that the 
pressure of the emergency and the more continuous operation of the 
railroads at near or full capacity has placed greater responsibilities and 
strain upon the workers in the industry. If a vacation plan is inherently 
sound under more normal conditions, it is equally sound under emergen- 
ey conditions that increase the strain upon the physical and mental pow- 
ers of the employees.’’ (Report, p. 57). 

‘*3. That for the Board to attempt to reach conclusions that could 
be supported by findings which would change the rules, would be an im- 
possible task for the following reasons: (a) A lack of sufficient time and 
opportunity in which to investigate and study the nature and effect of 
the rules, (b) A lack of sufficient knowledge on the part of members of 
the Board as to the history, background and intricacies of the rules as 
they now affect the railroad industry, or would affect it in the event of 
their change, (c) A lack of a record sufficiently complete upon which 
findings as to the individual rules could be based. 

‘‘4. That many of the existing rules developed during the early 
history of the industry when railroad operating problems were much 
less complex than those which characterize the industry today; that the 
development of labor saving devices, the great increase in speed of oper- 
ations resulting from the perfection of railroad mechanisms, the effect 
of competition and many other influences have resulted in what both 
parties agree is a ‘new industry.’ Hence the Board finds that the pres- 
ent situation calls for a re-examination of many rules necessary in the 
past which now may need changing to meet the requirements of this 
‘new industry’.’’ (Report, pp. 63-64). 


‘*THE BOARD FINDS: 


‘*1. That the entire capital stock of the Agency is owned by the 
principal railroads of the country in proportion to the amount of busi- 
ness transacted over their respective lines ; ; 

“*2. That all revenues of the Agency, after deducting operating 
expenses, taxes, and other charges, are paid to said railroads for the 
transportation services provided by them for the Agency, these pay- 
ments being designated as Express Privileges ; 

‘3. That the Agency is owned by the railroads, and that the Agency 
is an integral part of the railroad system ; 

‘4. That of the employees of the Agency, approximately 1,326 
receive an hourly rate of pay of less than 40c per hour. 

‘«5. That the employees of the Agency have an advantage over the 
non-operating employees of the railroads in that their average hourly 
earnings are substantially higher than the average for the non-operating 
employees of the railroads.’’ (Report, p. 71). ‘ 

‘* Although, as individuals, we are not in full agreement with every- 
thing said in our joint report, nevertheless we believe that such differ- 
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ences of emphasis have been given appropriate offsetting evaluations so 
that in presenting the conclusions and recommendations here made we 
are, as a Board, in unanimous and unqualified agreement. The unanim- 
ity of the Board is all the more remarkable when one considers the fact 
that the mass of record in this case contains ample statistical data and 
evidence which would support a variety of decisions on the varying 
issues.’’ (Report, p. 74). 

‘*We recognized that in a sense we sat as the public’s representa- 
tives in a dispute which is of vital concern not only to the economic wel- 
fare of the carriers and to the railroad employees, but also to the 
economic welfare of the entire nation. The country is in a period of in- 
eipient inflation such as ordinarily occurs in times when great wars de- 
range the economic life of the world. 

‘‘The record of the case contains convincing proof that our national 
economy is being subjected to great strains and stresses. Wholesale 
prices within the last two years have risen rapidly and the cost of liv- 
ing is mounting. Wages are increasing. Defense contracts, which neces- 
sarily regard cost as a matter of secondary concern, are being let on a 
huge and growing scale. The percentage of our national production 
which goes for military needs is steadily mounting and the percentage 
devoted to civilian production is already declining and will undoubtedly 
continue to do so as long as the national emergency exists.’’ (Report, p. 
75). 

‘‘During the recent depression the country needed and sought to 
have the stream of consumer purchasing power increased. Now it would 
appear that the opposite course is necessary if the supply of consumer 
dollars is to be brought into any sort of equilibrium with the supply of 
civilian goods available. This cannot be done by policies adopted by 
or for one industry and its labor alone. Effective attack on the problem 
can only be made for all classes, groups and industries. Such a com- 
prehensive attack, if it is going to be made at all, must be made by the 
government. It must grow out of a carefully formulated and well co- 
ordinated plan covering prices, wages, profits, taxes, credit, investment 
and priorities. 

‘‘This Board is confident that the government of the United States 
is cognizant of the problem. In the absence of such a coordinated policy 
the natural and understandable efforts of each group or class to avoid 
or minimize the sacrifice which the present national emergency demands 
of it, and to shift that sacrifice to others, will encourage inflationary 
trends from which all will suffer. 

‘However, it is not fair or reasonable to expect or insist that the 
labor of one industry should have imposed upon it a sacrifice in the 
form of low wages before there has been shown a firm determination to 
formulate and execute measures involving equal sacrifices on the part 
of all groups. There is no justification for asking railway labor to be- 
come martyrs. On the other hand, to adopt the reverse policy and 
measure the adequacy of railroad wages by the highest discovered wage 
rate would serve but to accelerate the spiral of wages, costs and prices. 
A temporary expedient seems therefore to be the only possible course, 
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pending the evolution of defense policies to the point where the threat 
of inflation may be moderated and a policy of equality of sacrifice among 
those able to share in that sacrifice is devised.’’ (Report, pp. 75-76). 

‘*... The public has no right to expect railroad labor to suffer low 
standards of wages simply because existing traffic rates are not sufficient- 
ly high to enable railroad labor to receive wages commensurate with 
those paid in comparable industries. 

‘The task of determining what are fair and reasonable wages in 
an industry such as the railroads, with its governmental regulatory fea- 
tures, is one which involves primarily a balancing of the interests of the 
employees, the carriers, and the public. This Board does not have the 
power to determine what share of the increased wage bill the public 
should pay by way of increased traffic rates. However, the Board is 
satisfied that the wage increases recommended are fair and reasonable, 
and that, if the financial conditions of the railroads do not make it pos- 
sible for them to make sufficient profits on the basis of present traffic 
rates and still pay such wage increases, then traffic rates should be in- 
creased. The public would not be justified in expecting railroad labor 
to continue to work on the basis of its present wage rates in light of the 
wage increase trends in industry generally, the rising cost of living, and 
the importance of the services performed by railroad labor in this time of 
national. emergency.’’ (Report, pp. 76-77). 

The over-all wage increase, including vacation cost, is about 1244% 
of present railroad labor costs. 





Jer 


194 





























Jerome E. Lane a. From Practice Before 


ng 
OW By order of the Interstate Commerce Commission dated October 18, 
nt- 1941, Jerome E. Lane, Oak Park, Illinois, was suspended from practic- 
ith ing before that tribunal for one year because he was found to have been 
lacking in proper professional conduct. 
In suspending Mr. Lane the Commission said : 
he ‘“‘The facts of record and his representations have been care- 
he fully considered. The record shows that his course of conduct was 
lie such that it aided in the obstruction and the bringing into disrepute 
is of the administration of the act by the Commission. He has been a 
le, practitioner since 1930. As such he was serving under an oath to 
IS demean himself uprightly. His membership in the bar of the Com- 
fie mission was a profession of uprightness and skill in the special 
n- branch of law which this Commission administers to all who dealt 
or with him. His knowledge that the contemplated rebates were un- 
ne lawful, and would subject his employers to criminal penalties, would 
id have required, if he had a proper professional sense of conduct 
of as a practitioner, to advise his employer that the giving of a rebate 
would be a violation of the act and would subject it to prosecution. 
To He failed in this obligation. Instead, he suggested the consumma- 


tion of the forbidden acts, and actively aided and abetted in their 
performance. His denial that he had any part in the matter is 
contradicted by the record. 

‘*We are of the opinion that respondent lacks a proper sense 
of his duties as a practitioner before the Commission and that his 
conduct was not proper in a practitioner before the bar of the Com- 
mission. There is some indication that a suspension from the right 
to practice before the Commission, rather than disbarment, may 
suffice to bring him to a proper understanding of his ethical and 
legal duty.’’ 











Motor Transportation 


By J. Ninian Beat, Editor 
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1. “Grandfather” Rights Denied Boston & Maine Transportation Co. 


In docket MC-75872, Boston & Maine Transp. Co., Common Carrier 
Application (10/10/41), Division 5, by a majority report, denied the 
“‘grandfather’’ application of the Boston & Maine Railroad and its sub- 
sidiary, the B. & M. Transportation Co., for the reason that operations 
of the applicants on June 1, 1935, through oral and written contracts with 
independent motor carriers, were not sufficient to establish rights in the 
railroad ; since (1) applicants did not lease the trucks, but merely entered 
into contracts with the motor carriers to do the hauling, (2) in no case 
were the operations of the motor carriers confined entirely to movements 
of traffic for the railway, (3) all of the motor carriers involved are 
seeking ‘‘grandfather’’ rights in their own names, some of which have 
already been granted. 

Commissioner Eastman dissented. 
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2. Basis For Contract Carrier Rates 


In New England Motor Rate Bureau, Inc. v. Lewers Transportation 
Company, MC-C-165 (10/10/41), Division 3 discussed the principles 
involved in fixing minimum rates for contract carriers. 

The Division affirmed the holding in Cast-Iron Pipe, Pennsylvania 
Points to New England, 27 M. C. C. 737, and concluded that the deter- 
mining factor in fixing contract carrier rates is the contract carrier’s 
costs and not the costs of competing common carriers. 





3. Effect On “Grandfather” Rights of Refusal To Join N. |. R. A. 


Along with several other points, there is involved in docket No. 
MC-13777, Contract Carriers, Inc., Contract Carrier Application, the 
novel question, whether the cessation of operations caused by loss of busi- 
ness due to refusal of applicant to join the N. I. R. A. Code, should be 
held to be an interruption of service ‘‘over which it had no control’’ under 
See. 206(a) of the Motor Carrier Act. 





4.1. C. C. Grants Permit To Operator Employed On Weekly Fee Basis 


A truck operator hauling for a shipper who paid him a flat weekly 
fee regardless of the amount of service rendered was held by Division 5 
to be a contract carrier. Joseph A. Scanlon, Common Carrier Applica- 
tion, MC-95908 (9/13/41). 





5. Suit Against Chattanooga License Tax 


_ Johnson Freight Lines, Inc., and 34 other southeastern motor car- 
riers have brought suits against the commissioners of Chattanooga for an 
injunction to prevent enforcement of a Chattanooga ordinance imposing 
special license fees on for-hire trucks using city streets. The fee ranges 
from $10 to $50. 

_The carriers’ complaint charged the ordinance was an illegal burden 
on interstate commerce; that the taxes levied were grossly out of line 
with similar levies on private trucks, passenger cars and public buses, 
and that the ordinance violated the equal protection clause of the 14th 
amendment in the federal constitution. 
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6. Common Carriage Nature of Private Carrier Operation 





A U. 8. District Court in Utah recently held that a trucker hauling 
his own coal across a state line for ultimate sale, was a private carrier and 
not a common or contract carrier under the Motor Carrier Act. I. C. C. v. 
Wilford H. Clayton (9/17/41). 

As reported in the October JourNAL, Item 11, an opposite result was 
reached by a U. S. District Court in Oklahoma in a case involving a 
similar set of facts. I. C. C. v. A. W. Stickle (9/12/41). 

It is understood that both cases are under appeal. 





7. Enforcement of Private Carrier Safety Rules 



























In the U. S. Court for the District of Utah, Judge Tillman D. John- 
son ordered Angelo Ravarino, a private carrier operating out of Salt 
Lake City, to pay a fine of $315 when he pleaded guilty to charges of 
working his drivers a greater number of hours than are permitted by 
I. C. C. regulations. This was the first conviction of a private carrier 
for violation of the hours restrictions. According to the I. C. C. notice, 
the hours regulations had been explained to Ravarino, a wholesale fruit 
and vegetable dealer, before any of the violations were committed. 





8. Federal Regulation of Sizes and Weights 


Companion bills have been introduced in the House and Senate by 
Congressman Lea and Senator Wheeler, providing for a certain degree 
of federal jurisdiction over sizes and weights of motor vehicles (H. R. 
5949 and S. 2015, respectively). It is understood that these bills follow 
the views of the I. C. C., based on its report to Congress on the need for 
such legislation (See p. 1004, September Journat). 

It is the theory of these bills that the states will continue to have 
original power to pass their individual size and weight laws, but that the 
laws will be subject to review, and may be modified by the Interstate 
Commerce Commission where such laws are found to constitute an un- 
reasonable burden on interstate commerce. } 

The Central Motor Transportation Committee, of which Commis- 
sioner John L. Rogers is Chairman, has urged prompt Congressional 
action on this legislation, and has adopted a resolution stating: : 

‘It is the judgment of the Committee that the passage of legislation 
regulating sizes and weights of motor vehicles operating in interstate 
commerce is a matter of primary and serious importance and immediate 
need in preparation of national defense, and that the Congress of the 
United States be, and it is hereby, urged to take prompt and favorable 
action upon legislation to carry out the recommendation of the Inter- 
state Commerce Commission.’’ 
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9. Regulation of Freight Forwarders 


On October 23, 1941, the House of Representatives passed, without 
a record vote and without amendment, Senate Bill S. 210 as reported out 
by the House Committee on Interstate and Foreign Commerce (See p. 
1012, September JouRNAL). 

A committee of the House and Senate will be appointed to confer on 
the conflicting provisions of S. 210 as passed by the Senate (3/24/41) and 
the House. 





10. Commissioner Rogers Predicts Equipment Shortage 


Despite the establishment of a high priority rating for trucks, there 
is no doubt that an equipment shortage is inevitable if the war continues, 
according to John L. Rogers, Interstate Commerce Commissioner and 
chairman of the Central Motor Transportation Committee. 

Commissioner Rogers, speaking before the eighth annual convention 
of the American Trucking Associations, Inc., held in New York City the 
week of October 26th, added, however, that the Central Committee is 
working to soften the impact of such a blow as much as possible. The 
Committee, he said, is setting up a system for the rationing of trucks to 
users, according to the importance of their services; seeking a greater 
degree of standardization of truck design, and promoting more efficient 
loading and release of equipment. 





11. Appointments In The Board of Investigation and Research 


The Board, created by the Transportation Act of 1940, has an- 
nounced the appointment of Dr. Truman C. Bigham as its Secretary and 
Mr. Arthur M. Stephens as Director of its researches into the economy 
and fitness of carriers by rail, motor, and water, to be conducted pursuant 
to Sec. 302(a)(1) of the Act. 

_Dr. Bigham, a native of Texas, is professor of economics at the 
University of Florida. Mr. Stephens, a native of Kentucky, was, until 


a” Traffic Manager and a Director of the Standard Oil Company 
of Ky. 





12. Department of Justice and Transportation 


_ Inan address before the Annual Meeting of the Consumers Cooper- 
ative Association at North Kansas City, Missouri, on October 16, Thur- 
man Arnold, Assistant Attorney General of the United States, discussed 
at some length the activities of the Anti-trust Division of the Department 
of Justice in the transportation field. Mr. Arnold stated that the Anti- 
trust Division is opposing before the Interstate Commerce Commission 





186 I. C. C. PRACTITIONERS’ JOURNAL 





the proposal of the trucking lines on the East Coast to merge into one big 
corporation and that they are investigating similar proposals on the 
Pacific Coast. 

He further stated that the tariff bureau method of making both 
railroad and truck rates had no warrant by law and should not be 
tolerated. 





13. Motor Truck Freight Loadings 


The volume of revenue freight transported by motor truck in Sep- 
tember increased 2.2% over August, and 27% over the volume hauled in 
September, 1940. The 226 motor carriers reporting to the American 
Trucking Associations, Inc., transported an aggregate of 1,628,173 tons in 
September, as against 1,593,598 in August, and 1,281,577 tons in Sep- 
tember, 1940. 





14. Steel For Motor Trucks 


Donald M. Nelson, Director of Priorities, has announced a one- 
month extension of the program to facilitate production of heavy motor 
trucks, medium trucks, and truck trailers. 

This means that from September 1 to December 31, producers may 


manufacture two-thirds the number of medium motor trucks, truck 
trailers and passenger carriers produced during the first half of the year 
except that all trucks for specific defense purposes may be produced 
without limit. 





15. Greyhound Corporation Acquisition 


The Greyhound Corporation, parent company of Greyhound System, 
has applied to the I. C. C. for authority to acquire Arkansas Motor 
Coaches, Limited, Inc. 





Water Transportation 


By R. Granvitte Curry, Editor 


Director Talmage Speaks At M. V. A. Convention 


Mr. George E. Talmage, Jr., Director, Bureau of Water Carriers 
of the Interstate Commerce Commission, spoke on October 28, at the an- 
nual convention of the Mississippi Valley Association in St. Louis. His 
address is printed elsewhere in this issue of the Journal. 





Rumors of Extension of Federal Barge Line Denied 


At the convention of the M. V. A. Honorable Chester C. Thompson, 
President of Inland Waterways Corporation, took occasion to contradict 
what he termed ‘‘a well accepted rumor’’ that the Federal Barge Line 
is ‘‘about to make application to operate on the Ohio River and its 
tributaries, as well as the Intra-Coastal Canal.’’ He pointed out that 
the Inland Waterways Corporation is owned by the government and 
has a mandate from Congress ‘‘to develop commerce on the inland rivers 
of the United States upon which it is authorized to operate.’’ How- 
ever, he said ‘‘The Federal Barge Lines has no intention of seeking to 
extend its operations to the Ohio River or to the Intra-Coastal Canal, 
west of New Orleans. It is prohibited by law from operating on the 
Ohio River, and there is no intention of requesting or recommending 
that Congress amend or change that provision of the statute governing 
the activities of the Inland Waterways Corporation.”’ 

In commenting on the progress made by his corporation he said: 


‘*More tonnage is moving on the inland rivers than ever in his- 
tory, and while Inland Waterways Corporation is the largest of the 
common carriers by water, it handles less than 5 per cent of the 
total tonnage on the Mississippi, Ohio and tributary rivers. This 
is as it should be, and there is no complaint thereon on the part of 
the Inland Waterways Corporation.”’ 


In the course of his address he recommended exchange of barges 
between water carriers under arrangements similar to those in respect 
to exchange of cars between the railroads. 





Bureau of Water Carriers Staff Busily Engaged In Informal 
Investigations 


As pointed out in the last issue of the Journal, Director Talmage 
and Assistant Director Holzborn after a preliminary study of the appli- 
cations filed by water carriers for permits or certificates found that ap- 
parently a large number can properly be dealt with after informal in- 
vestigation. As a result appropriate questionnaires have been prepared 
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for obtaining necessary information in connection with numerous cases 
and Mr. Milton Diehl and Mr. R. V. Pitt, Jr., of the Bureau, have been 
assigned to extensive field service to participate in and supervise informal 
investigations of applications. Mr. Roswell W. Snow, Principal Attorney 
of the Bureau, is charged with dealing with important legal questions 
arising in connection with the work. 

The Commission has arranged with representatives of the Bureau 
of Accounts and of the Bureau of Motor Carriers to assist the Bureau 
of Water Carriers in investigating many of the applications. 





Lumber In River Mat Said To Have Life Everlasting! 


The Waterways Journal contains an interesting item that two 
United States boats are to place a lumber mat on the bottom of the river 
near Dubuque, Iowa, to prevent scouring. The lumber mat is 187 feet 
long and 57 feet wide. The mat was to be loaded with rocks and sunk 
at a strategic point where river-bed scouring is particularly prevalent. 
‘‘There it will remain for all time and scouring will be prevented for- 
ever. The Engineers have learned that lumber completely immersed in 
the type of fresh water that flows down the Mississippi will never deter- 
iorate. It lasts forever. Thus in the future the Mississippi River may 
be paved at many points where troublesome scouring occurs and future 
expenditures for river maintenance in this regard be obviated.’’ 





Export Freight 


Cars of export freight, other than grain or coal, unloaded at At- 
lantic, Gulf and Pacific ports in September this year totaled 56,249 cars, 
the largest number unloaded in any one month since the compilation of 
these statistics began in November, 1939, according to reports compiled 
by the Manager of Port Traffic and made public by the Association of 
American Railroads. 

This exceeded by 238 cars the previous high record established in 
August this year. In September, 1940, there were 50,206 cars unloaded. 

Cars of grain for export unloaded in September this year at these 
ports totaled 3,587, compared with 633 in the same month last year. 

It was said that no congestion or delay to traffic exists at any of the 
Atlantic, Gulf or Pacific ports, due to the cooperation of steamship lines, 
port authorities, exporters and shippers. 





Pacific Coast Lumber Shipments 


The U. S. Maritime Commission has announced that no shipping 
priorities will be granted for movement of lumber from the Pacific 
Coast in the intercoastal trade during December and that shippers will 
have to make their own arrangements. The Commission said a plan 18 
under consideration for the establishment of priorities beginning in 
January, 1942, and present indications are that these priorities, when 
established, will be on a quarterly basis rather than on a monthly basis. 
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Russian Aid Port 


een 

mal After having announced on October 22 that all Russian aid cargoes 

ney from the U. S. will be shipped through the Port of Boston, the U. S. 

‘ons Maritime Commission, on October 24, said it was in error when it made 
the announcement. The Commission said the announcement was inac- 

cau eurate and had been widely misinterpreted and that ‘‘no information was 

cau given out by the Commission concerning any specific Russian port to be 


used or any routing of vessels.’’ 








two Storage Practices of Railroads At North Atlantic Ports 

vi 

cat Further hearings in Docket 28420—Storage Practices of Railroads 
ink at North Atlantic Ports, will begin on November 17, 1941, with Examiner 
nt. McGrath presiding. That hearing will be devoted to the practices at 
‘or- the Port of Baltimore. 

in 

ter- 

ay Water Carrier Statistics 

ure 


The Bureau of Statistics of the Interstate Commerce Commission 
has released its Statement No. 4132 containing selected financial and op- 
erating statistics from annual reports of carriers by water for the year 
ended December 31, 1940. 





At- 

irs, 

< I. C. C. DECISIONS 

of Important Exemption Regulation Under Section 303(e) of The Act 
od. In Ex Parte No. 147, Towage of Floating Objects, Division 4 of the 
= Commission, by order dated October 29, 1941, concluded after appropri- 


ate findings that the towage involved is not actually and substantially 
che competitive with transportation of any common carrier subject to the Act 
and that the carriers engaged in such transportation under individual 
agreements or contracts are contract carriers by water, and ordered that 
the following regulation shall become effective December 4, 1941: 


“‘See. 315.2 Towage of floating objects. Transportation by con- 
tract carriers of empty vessels to and from shipyards, floating objects 
such as logs and piling in rafts, and derricks, dredges, tanks, cais- 
sons, pontoons, and other floating objects of varying shapes, sizes 
and drafts which are not designed or used for the carrying of pas- 
sengers and property, is hereby exempted from the requirements of 
part III of the Interstate Commerce Act until the further order of 
the Commission. (Issued under authority of section 303(e) 54 
Stat. L. 932, 49 U. S. C. 903).”’ 
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This regulation is believed to be a natural outgrowth of the princi- 
ples established by the Commission in Tennessee Valley Sand & Gravel 
Company—Ezemption Section 303(e), decided October 7, 1941, and the 
more recent decision in No. W-72, Koch-Ellis Marine Contractors, Inc., 
Application for Exemption under Section 303(e), in which the towing 
of various types of floating equipment including dredges was found to be 
exempt under section 303(e). 
























Statutory Exemption of Liquid Cargoes Under Section 303 (d) 


In W-93, Application of Fred L. Sanford for Exemption under 
Section 303(e) the Commission by report and order dated October 20, 
1941, found that since the applicant was shown to be engaged in trans- 
porting petroleum in bulk in tank vessels designed for use exclusively in 
such service and certified under regulations approved by the Secretary 
of Commerce the transportation is exempt by virtue of the language of 
section 303(d) of the Act and that the application for permissive exemp- 
tion under section 303(e) should, therefore, be dismissed. 



























New York Central Interest In Boat Line 


The Commission in No. 28162, Nicholson Universal Steamship Com- 
pany—Ownership (Interest of the New York Central R. R. Co. in Nichol- 
son Universal Steamship Company) by decision dated October 6, 1941, 
found competition to exist between the New York Central and the Nich- 
olson Universal Steamship Company, operating ships on the Great Lakes. 
The Commission further found that the New York Central has had and 
now has control of and otherwise has had and still has an interest in 
Nicholson Universal within the meaning of section 5(14) and section 
1(3)(b) of the Interstate Commerce Act; that no application has been 
filed by the New York Central under section 5(16) seeking authority to 
continue to have such control and such interest ; and that such control and 
such interest constituted, and still constitutes, violation of section 5(14). 
The report stated that unless voluntary steps were taken by respondents 
to effect discontinuance of the unlawful relationship within 90 days, fur- 
ther action would be considered. : 

In concurring opinion Chairman Eastman in crackingly torrid 
language criticized the use of subsidiary holding companies in transac- 
tions such as those referred to in the report. Commissioner Porter dis- 
sented without expression of opinion and Commissioner Mahaffie though 
concurring in the finding of actual competition dissented from the find- 
ing as to the control and interest of the New York Central in the Nichol- 
son Universal as a violation of section 5(14), and made the point that the 
question was one for the courts and not for the Commission. 
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Acquisition of Control By Great Lakes Transit Corporation 
Recommended 


Examiner Ralph R. Molster has written a proposed report in Finance 
Docket No. 13378, Minnesota-Atlantic Transit Company control, made 
public on October 24, 1941, in which he recommends that the Commission 
find that acquisition by Great Lakes Transit Corporation of control of the 
Minnesota-Atlantic Transit Company, through stock ownership, would be 
consistent with the public interest. 





Exemption of Small Craft Under Section 303 (g) 


The Commission in W-813, Neuman Boat Line Common Carrier Ap- 
plication, by order dated October 20, 1941, in W-859, Erie Isle Ferry 
Company Common Carrier Application, by order dated October 20, 1941, 
and in W-451, Charlevoix & Beaver Island Transit Company Application, 
by order dated October 24, 1941, found that the water craft there involved 
in handling freight has a carrying capacity of not more than 100 tons and 
is thus exempted under section 303(g). It further found that the trans- 
portation of passengers by the applicants was solely in intrastate com- 
merce. Applications for certificates were, therefore, dismissed. 





Certificate of Exemption Under Section 303 (h) 


The Commission in W-320, Materials Transportation Company, has 
issued a certificate effective October 21, that the Materials Transporta- 
tion Company is exempt under section 303(h) because all of its voting 
stock is owned by Olds & Whipple, Inc., and that applicant transported 
for compensation the property only of the latter company. The certifi- 
cate, however, is to remain in force only so long as the ownership relation- 


ship and the exclusive transportation service above described shall 
continue. 





Transportation of Lumber Found Not Exempt Under Section 303 (e) 


_ In W-278, Foreman-Gregory Co. Exemption Application, the Com- 
mission by report and order, dated October 17, 1941, denied the applica- 
tion of that company for exemption under section 303(e) of the Act, in- 
asmuch as there was insufficient showing that any lack of competition 
with transportation of a common carrier subject to the Act was because 
of the inherent nature of manufactured lumber, or that manufactured 
lumber required any special equipment or that the shipment of lumber 
in barge-load quantities was shipment in bulk. 
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Exemption Under Section 303 (b) 


Division 4 of the Commission in W-169, P. Golden & Son Contract 
Carrier Application, found that the only transportation by applicant in 
interstate or foreign commerce was of not more than three commodities in 
bulk and hence such transportation was exempt under the provisions of 
section 303(b) of the Act. The application for a permit was, therefore, 
dismissed by order, dated October 17, 1941. 





Stock Control of Ohio Barge Line, Inc., Authorized 


In F. D. 13340, Ohio Barge Line, Inc., Control, etc., decided October 
28, 1941, Division 4 of the Commission approved the lease by the Ohio 
Barge Line, Inc., of property of the Carnegie-Illinois Steel Corporation 
and the acquisition by the United States Steel Corporation of the Ohio 
Barge Line, Inc., through ownership of its capital stock. The Commis- 
sion stated that there was no reason for including in its authorization any 
provision subjecting the applicant steel corporation to regulation under 
the Interstate Commerce Act in respect of reports, accounts, etc., of car- 
riers, or of the issuance of securities, and assumption of liability of 
carriers. 





First Certificate Made Public Under Section 309 (a) 


Division 4 of the Commission in No. W-274, Ocean Steamship Com- 
pany of Savannah Common Carrier Application, decided October 29, 
1941, found that the applicant was entitled to continue operation under 
the so-called ‘‘grandfather’’ clause of the Act. The report pointed out 
that the authority included operation of self-propelled ocean-going ships 
over the routes described between Savannah, New York, and Boston but 
that applicant ‘‘may not operate barges nor follow the Atlantic Intra- 
coastal Waterway route between Savannah and New York.”’ 

Attached to the report is a certificate authorizing operation. This is 
the first certificate made public under section 309(a) of the Act. 





DECISIONS BY MARITIME COMMISSION 


The Maritime Commission on October 25, in No. 606, Waterman 
Steamship Corporation v. American President Lines, Ltd., et al., en- 
tered an order dismissing the complaint after setting forth in its order 
that the complainant and the respondents had entered into an agree- 
ment approved by the Commission whereby ‘‘The Conference will af- 
ford to all those shippers who have or may have contracts with the Con- 
ference the privilege of making shipment by Waterman vessels at the 
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rates and otherwise in accordance with the terms of said contracts 
without the same being regarded as a violation of said contracts until 
March 31st, 1943, and subject thereafter to 90 days’ notice of cancel- 
lation of said privilege, but if before March 31st, 1943, the President of 
the United States shall issue a declaration or notice terminating the 
emergency as declared May 27th, 1941, then the aforesaid 90 days shall 
run from the date of such declaration or notice.’’ 





Suit To Set Aside Maritime Commission’s Order 


In the last issue of the JourNAL reference was made to the report 
of the Maritime Commission in No. 555, Practices, etc., of San Fran- 
cisco Bay Area Terminals, in which the Commission issued its order 
requiring, among other things, the reduction of the amount of free time 
allowed and increasing wharf demurrage and wharf storage rates at 
these terminals. Suit has been brought by the State of California and 
the Board of State Harbor Commissioners for San Francisco Harbor 
against the United States and the United States Maritime Commission 
in No. 22000 R in the Southern Division of the United States District 
Court for the Northern District of California to set aside this order on 
the ground, among other things, that the Commission was without jur- 
isdiction because the state agencies involved are not ‘‘other persons’’ 
within the meaning of the Shipping Act, 1916, as amended. A similar 
suit was filed in the same Court by the City of Oakland in No. 22002 L. 
The Court has issued a temporary restraining order. Suit has also been 
filed by the Port of Stockton to enjoin the order and to ensure that it 
be accorded treatment similar to that of the complainants in the other 
two suits. 





W. C. Griffin Named Assistant Manager of Port Traffic 


Appointment of W. C. Griffin as Assistant Manager of Port Traffic 
effective on Saturday, November 1, 1941, has been announced by the 
Car Service Division of the Association of American Railroads. He 
= be in charge of Pacific Coast ports with headquarters at San 

rancisco. 









Address on Water Carrier Regulation* 


By Grorce E. Taumace, JR. 
Director, Bureau of Water Carriers, Interstate Commerce Commission. 


The invitation extended to me by your president to speak to -the 
convention today was accepted with extreme pleasure. Not that I relish 
the role of a public speaker, but because it gives me the opportunity to 
report on our initial progress in dealing with the applications for certi- 
ficates and permits of carriers on the rivers and in attempting to define 
the scope of the various complicated exemption provisions in the Act as 
they may condition or affect regulation of such transportation. 

We have received to date a total of 765 applications for operating 
authority by water carriers who were engaged in such transportation on 
the ‘‘grandfather’’ date or prior to the effectiveness of Section 309 of the 
Act, namely, February 1 of this year, and for new permanent authority 
covering operations to be instituted. These of course include all opera- 
tors who consider that they may be subject to any provisions of Part III 
whether on the Atlantic, Gulf, or Pacific Coast, Great Lakes, or inland 
waterways. There are numerous other carriers by water who have elected 
not to file applications for authority relying upon their belief that the 
statutory exemptions in the Act fully cover the operations in which they 
are engaged. I regret that I cannot give you any exact total as to the 
number of carriers in this latter group, but it is a sizable number, par- 
ticularly on the Great Lakes where the movement of bulk coal, ore, and 
grain is so important; also the Atlantic coastwise route where coal is 
moved from the Virginia Capes to the northeastern States in bulk, or 
sulphur and similar bulk commodities are moved from the Gulf or South 
Atlantic States to northern destinations. 

When preparing this talk I had a resume of the applications made 
to see how many operators there were engaged in interstate transporta- 
tion on the river system who had filed applications for operating author- 
ity. The total shown by our records is 154. Of these 39 seek common 
carrier authority and 112 seek contract carrier authority. Three appli- 
cants seek dual authority. 


Question of Common or Contract Carrier Status 


In drawing up the application forms which were prescribed by the 
Commission for use in seeking such authority, we purposely made the 
applications read in the alternative; i.e., that an applicant seeking a cer- 
tificate as a common carrier requested alternatively a permit as a con- 
tract carrier if the Commission finds that its past operation had been that 
of a contract carrier, or vice versa as to those seeking a contract carrier 
permit in the event the Commission should find that the past and present 
operations are those of a common carrier. The reason for this is obvious 
in that there has been as vet no clear dividing line established, as to water 





* Delivered on October 28, 1941, at the annual meeting of the Mississippi Valley 
Association at St. Louis, Mo. 
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transportation, between what are common carriers and what contract 
earriers. It does not follow that the decisions of the Commission will 
result in there being relatively such a large proportion of contract car- 
riers for hire, as is indicated by the number of applications for contract 
earrier authority. 

The question has been extremely troublesome to the Commission in 
administration of Part IT of the Act having to do with highway carriers. 
In its decisions certain principles have been announced. As yet the 
Commission has not had occasion to decide to what extent the principles 
controlling whether a highway carrier is in effect a common or contract 
earrier can be applied without serious modification to carriers by water 
since the mode of transportation is so essentially different. 

I have expressed my own views previously in public and take this 
opportunity to restate them, with the warning that they are not to be 
taken as any indication of what the decisions of the Commission may be 
on the subject, but represent only my personal thoughts. 

The definition of common carriage in Part III of the Act follows 
very closely the common law definition. A common carrier is one who 
holds himself out to the general public or any class thereof to transport 
for hire. The scope of the operation territorially and the number of 
commodities held out to be transported do not in themselves control the 
question as to whether the carrier is in fact a common carrier. Nor do 
volume restrictions as to rate application, to my mind, affect the answer. 
A water carrier may be a common carrier of one commodity, he may be 
a carrier of numerous specific commodities, or he may be a carrier of 
commodities generally, with or without individual exceptions; he may 
hold himself out to transport between two or more specific points or 
between all points in a specific territory reachable by water service. 
The essence is that he may not unjustly discriminate or unduly prefer 
and prejudice any of the class of the public which he holds himself out 
to serve. 

Now it hardly follows that a man with limited transportation facil- 
ities operating under a broad holding-out necessarily engages in unjust 
discrimination or undue preference or prejudice when he books his 
limited facilities in advance for a reasonable period. To my mind, this 
is a normal method of engaging in transportation by water. Certainly 
the owner of a single vessel seeking full cargo lots within a given terri- 
tory from the public generally does not cease to be a common carrier 
because on each given voyage his service is restricted to one shipper. 
This is due to the nature of his transportation equipment, not to the 
nature of the business in which he is engaged. The mere fact that the 
courts in admiralty have held that a vessel owner chartering his ship to 
one person is not held to the liabilities of a common carrier at law but 
has the benefit of the position of a private or contract carrier in that he 
may limit his liability in any form mutually agreeable to the two parties 
to the transportation contract does not, to my mind, affect the question 
as to whether such a carrier is in fact a common carrier by water for 
purposes of regulation under the statutory definition. 
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A contract carrier, on the other hand, is in an entirely different 
business. He makes no holding-out to the public, and he is not a general 
seeker of business from the public or from any class thereof. Many 
people have overlooked some important words in the definition of contract 
carriage in the Act. That definition immediately follows the definition 
of common carriage, and is qualified as to the transportation involved by 
the words—‘‘other than transportation referred to in paragraph (d)”’ 
ie., other than common carrier transportation. A contract carrier ac- 
cordingly cannot be a seeker of business generally, or of a specialized 
business from all of that class of the public. He must in fact discrimi- 
nate to qualify as a contract carrier. To my mind there cannot be such 
a thing as a contract carrier of commodities generally in a territory. In 
the nature of the business a contract carrier is one who voluntarily re- 
stricts himself to a specialized business serving the specialized need of 
materially less than all of the public or that class of the public having 
such specialized transportation need. Within that narrow scope he is 
free of the requirement to treat the public alike. His only tariff filing is 
a minimum rate; he may not charge less than the minimum rate but may 
charge more and he is free to discriminate between shippers in charging 
more, if he desires. He may elect to guarantee the use of his facilities 
for the future to one or more specific shippers for a specific period. The 
above is not to say that the contract carrier does not serve a specialized 
need and is not to be considered a part of the coordinated national trans- 
portation system, which the declaration of policy in the Act states as the 
purpose of the legislation, in the light of which all provisions must be 
administered and enforced by the Commission. On the other hand, it 
seems clear to me that the contract carrier in serving such a particular 
specialized need provides a service of equal or greater value than the 
comparable service of the common carrier. The transportation is the 
same and the shipper has the added advantage of advance assurance of 
specific service in the future, which he cannot always secure from the 
common carrier, at least for any important period of time. I think the 
commonly held belief that a contract carrier may indiscriminately charge 
lower rates than competing common carriers rests on a complete misap- 
prehension of the situation. 

To give a specific instance of where this, to my mind, erroneous be- 
lief leads, I need only cite one hypothetical case of two competing car- 
riers: One has a wide range of facilities; the other has extremely limited 
facilities. The physical limits of the smaller operator preclude as a prac- 
tical matter his serving any major portion of the public or any class 
thereof at any one given time, although it does not follow that by using 
his limited facilities he is necessarily discriminating or preferring indi- 
vidual shippers unduly. To hold that because of such limited equipment 
the smaller operator was in essence a contract carrier and as such could 
charge rates lower than the common carriers for identical transportation 
service translates itself strictly into a differential rate situation between 
competing carriers by water based solely upon the volume of equipment 
which the individual carriers have dedicated to the public use. 
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Question of Towage For Other Carriers 


Now the question of determining whether the individual applicant 
on the Mississippi River System is in fact a common or contract carrier 
is one of the most important decisions the Commission has to make. 
Other questions of importance to be decided are the relation of the tow- 
boat to the barge when the operators, respectively, are not the same. In 
other words, which is the carrier? With this question is attached the 
corollary one: What is a through route by water where the transporta- 
tion being performed is by barge plus towboat as distinct from a self- 
propelled carrying vessel? In the interest of intelligently progressing 
these questions to a proper solution, we have set one initial test case for 
formal hearing and hearing has been held; namely, W-104, Union Barge 
Line, as we felt that this application covered a representative set of facts 
on which the latter two questions above can be decided by the Commission 
on principles which may be applicable to other operations on the river 
system. We have set a number of other test cases for hearing elsewhere 
than on the river system which in the aggregate the Bureau believed in- 
eluded a number of situations, each representative but each different, 
upon which records the Commission should be able to lay down sound 
principles drawing the proper distinction between common carriers and 
contract carriers by water, and answering the other questions raised. 

In the interest of avoiding unnecessary time and expense to other 
applicants on the river system we have arranged field investigation by 
Commission representatives of their applications in the hope that in this 
way a sufficient record can be established for findings by the Commission 
without the necessity of formal hearing, in the light of the principles 
which may have been enunciated on the various applications heard on 
formal record. 





Proviso As To Extension of Service Over Waterway Projects 
When Completed 


There are two things of which I now want to speak and which appear 
to have considerable importance in the transportation picture on the river 
system. The first of these has to do with a proviso included in Section 309 
(d) of the Act qualifying the statutory obligation placed on the Com- 
mission to attach to certificates of common carriers when issued or from 
time to time thereafter such reasonable terms, conditions, and limitations 
as the public convenience and necessity may require, or are necessary to 
carry out the requirements of Part III and the Commission’s regula- 
tions established pursuant thereto. The pertinent part of the proviso 
reads as follows: 


Provided, however, that no terms, conditions, or limitations shall 
restrict * * * the right of the carrier to extend its services over 
uncompleted portions of waterway projects now or hereafter au- 
thorized by Congress, over the completed portions of which it already 


— as soon as such uncompleted portions are open for naviga- 
ion. 
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I must confess that I know of no single phrase in the Act which has been 
harder to interpret. There is no legislative history to give any clue as to 
what Congress intended. The proviso did not appear in either the bill as 
passed by the House or as passed by the Senate; it was added by the Con- 
ference Committee in its report to the respective houses but without any 
specific reference in the conference report. I can only assume that the 
language was based upon some vague fear that the Commission might 
undo the will of Congress with regard to any appropriations to open new 
sections of waterways to navigation by refusal to permit carriers to oper- 
ate on such new waterways. The difficulty in interpreting the proviso 
lies in the fact that it runs counter to the whole theory of operating 
authorities in the Act. My interpretation of the purpose of the oper- 
ating authority requirement is to protect the pioneer, or pioneers, against 
undue competition from new services where the public convenience and 
need does not require any additional service. The so-called ‘‘grand- 
father’’ clause fully protects the right of carriers to continue transporta- 
tion maintained since the ‘‘grandfather’’ date, January 1, 1940. Interim 
operators who commenced operation later, but prior to February 1, 1941, 
may continue such service pending Commission determination, but must 
prove convenience and necessity. No one may institute new water trans 
portation subject to the Act thereafter without a prior proof of public 
convenience and necessity and a finding by the Commission permitting 
institution of such new service. At first blush the proviso in question 
appears to say that while we think that the principles above are sound as 
to any existing waterways, including the many improved waterways on 
which public funds have been spent, we do not wish the same principles 
followed with respect to the waterways which we may authorize to be 
developed in the future. This clearly could not have been in the Con- 
gressional intent. As we have reasoned it out informally, what is meant 
by the proviso is the establishment of a ‘‘grandfather’’ right over such 
newly opened waterways to the man who operated in territory immedi- 
ately contiguous thereto, provided he exercises such ‘‘grandfather’’ right 
immediately the new waterway is opened. On the basis of this interpre- 
tation the Commission has prescribed by order a form to be used by appli- 
cants seeking to extend common carrier service pursuant to the proviso 
quoted. Form B. W. C. 7 in essence requires that the actual extension of 
service must have been made within 120 days to qualify as under the 
statutory phrase ‘‘as soon as’’ and that such application for an amended 
certificate must be filed with the Commission simultaneously with the 
tariff supplement extending rates over the newly opened section of the 
waterway. 

The question is still unanswered as to what is an individual water- 
way project. You will note that the proviso covers only extension of 
service over the newly opened portion of a waterway project, the prev- 
iously navigable portions of which have been served by the applicant 
common carrier. You will note further that there is no corresponding 
language with respect to contract carrier operations. 


























NOVEMBER, 1941 





Exemptions 


The other subject of which I propose to speak somewhat briefly is the 
subject of the exemptions contained in the Act. Several of them have 
presented great difficulty in interpretation. The Bureau has issued a 
number of rulings in an endeavor to define the scope of the individual 
exemptions. Such rulings of course are tentative and are subject to pos- 
sible overruling by decisions of the Commission. The exemptions were 
dearly not written as a coherent whole but represent various steps in 
what has been described as an ‘‘appeasement’’ program to remove oppo- 
sition to the passage of the Transportation Act of 1940. The language is 
such as to indicate that they may have meant different things to differ- 
ent people and that possibly those interests seeking inclusion of the ex- 
emptions may have attached a broader meaning to the language con- 
tained than may have been the intent of Congress in approving inclusion 
of the exemptions. The rule well known to any lawyers among you, that 
exceptions to a broad remedial statute must be construed strictly, places 
upon the Commission the burden of construing the exemption as strictly 
as may be necessary to give proper enforcement to other provisions of the 
Act and, particularly, in the light of the declaration of national trans- 
portation policy. As mentioned above, that declaration requires that all 
provisions of the Act (which of course include exemption provisions) are 
to be administered and enforced with a view to the development, coordi- 
nation, and preservation of a national transportation system, including 
water transportation, with fair and impartial regulation of all modes of 
transportation, recognizing and preserving the inherent advantages of 
each, fostering sound economic conditions among the carriers, and en- 
couraging establishment and maintenance of reasonable charges without 
unjust discrimination, undue preferences, or advantages or unfair or de- 
structive competitive practices. In endeavoring to interpret the various 
exemptions in the light of Congressional intent, and in the light of the 
declaration of policy, we come upon some startling situations. For ex- 
ample, the exemption of transportation of commodities in bulk under cer- 
tain conditions, as it appears in Section 303(b) of the Act, is subject to 
certain clear restrictions. One of these is that it does not apply to trans- 
portation previously subject to the amended Intercoastal Shipping Act. 
Secondly, that all vessels in a tow are collectively to be considered a vessel 
80 that if there is present in an entire tow more than three commodities in 
bulk or any commodity not in bulk, no exemption exists. The exemption 
applies to transportation by common or contract carriers, subject to the 
above limitations. Now, contract carriers intercoastal by the Panama 
Canal were subject to the amended Intercoastal Shipping Act; contract 
carriers elsewhere were not. Common carriers intercoastal and on the 
high seas and Great Lakes on regular routes port-to-port were subject; 
common carriers on irregular routes on the high seas and Great Lakes 
were not; common carriers on the protected coastwise waterways were 
not, nor were common carriers on the inland river system. Hence, it 
would appear to follow that the same transportation can be performed by 
& contract carrier coastwise on an exempt basis in competition with a 
common carrier who is regulated, or even by a common carrier on the 
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protected coastwise waterways on an exempt basis in direct competition 
with a common carrier on the high seas between the same points. It is 
equally true on the Great Lakes that the common carrier in regular port- 
to-port service is placed in the unenviable’ position of having to compete 
as a regulated carrier with the contract carrier or irregular-route com- 
mon carrier seeking the same transportation of commodities in bulk. The 
possible discriminations by barge lines on the rivers are even more start- 
ling. Transportation of bulk commodities in a mixed tow is not exempt, 
nor is it exempt while more than three bulk commodities are present in 
the tow. The carrier will be under heavy pressure to discriminate in 
favor of the large shipper by so arranging tows as to make possible a 
cheaper rate for the large shipper. I submit to you that the situation is 
dangerous. I do not know what the Commission’s final decisions may be 
as to the scope of the statutory exemption in question, but it must be in- 
terpreted in the light of the declaration of policy and the general legal 
principles stated above. 

A second point which bothers me somewhat is the fact that while 
such bulk-commodity transportation by water is not exempt if the trans- 
portation were subject to the amended Intercoastal Shipping Act prev- 
iously, the statute is silent as to whether the exemption is applicable to 
transportation which was previously subject to the Interstate Commerce 
Act. Here we come to a question of rather vital importance to barge lines 
on the river system who engage to any great extent in any such bulk- 
commodity transportation. Through transportation partly by rail and 
partly by river common carrier barge line where there existed a com- 
mon arrangement for continuous through shipment was subject to Part 
I of the Act prior to the adoption of Part III. The question to be de- 
cided is as to whether the passage of the exemption provision in question 
was intended to remove such transportation from the scope of the Act. 
The effect would be to require cancelation of any such through rates pres- 
ently participated in by the barge lines unless the commodity in bulk was 
so handled by the barge lines as not to be exempt under the provision in 
question. I hardly need call your attention to the decision of Division 3 
in I & S 4718 where it was held that rail proportional rates could not law- 
fully be applied in connection with exempt transportation of bulk grain 
on the Illinois River. This decision appears to be far-reaching and may 
make the exemption provision in question exceedingly burdensome to 
river carriers. : 

While recognizing that a number of the exemption provisions in the 
Act were dictated by fear that regulation would not be impartial, I am 
personally convinced that the kind of regulation the Commission will give 
the amended Act, including water carrier transportation, will in a short 
time remove such fears. I hope that with removal of that fear there will 
develop a common desire to see some of the troublesome features of the 
exemption provisions eliminated from the Act. No provision of this 
kind ever works the way it was intended by its drafter to work. At the 
risk of engaging in the most dangerous profession in the world; i. e., that 
of prediction, I am frank to say that I look for pressure to remove the ex- 
emptions of this nature from their original advocates in the not too far 
distant future, and I personally think that such elimination would be wise 
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from the standpoint of the carriers and the public. What you and the 
Commission both seek is the development of a coordinated transportation 
system—national in seope, with water carriers occupying a sound posi- 
tion in that system. 





Possible Extension of Through Routes and Through Rates 
Between Barge Lines and Other Carriers 


There is in normal times a large section of the public to whom trans- 
portation is a rather vague thing. It represents to them the motor trucks 
which get in their way on the highway; or the train they can take from 
here to there in order to get somewhere conveniently or in a hurry. It 
takes times of national emergency like the present to make the general 
public conscious of the fundamental part that transportation plays in 
their lives. It takes a gasoline crisis, real or imagined, on the Atlantic 
Seaboard to make the public realize what transportation by water, rail, 
orhighway means. I am confident that there is a growing general appre- 
ciation of the important part that water transportation, particularly on 
the river system, is playing in the national defense effort and in our gen- 
eral life. The inland waterway system is of course not used nearly to its 
maximum transportation capacity and I doubt that even those who have 
spent years in endeavoring to develop new efficiency in water transporta- 
tion on the rivers would feel that the system had reached its maximum 
eficiency. There is further the question as to what may be accomplished 
in the way of a coordinated national transportation system by extension 
of through routes and through rates as between the barge lines and rail- 
roads or motor carriers. There is a statutory duty placed on both rail 
carriers and the barge lines to establish reasonable through routes and 
rates with each other with reasonable divisions of such through rates. 
The water carriers may establish such through routes with motor carriers 
but are not required by the statute to do so. The Commission has a statu- 
tory power to establish such through routes and through rates as between 
water and rail carriers and to prescribe the divisions thereof. To my 
mind this provision is one of the most important in the Act looking toward 
the development of a coordinated national transportation system ; it seems 
to give particular life to the word ‘‘coordinated.’’ While the establish- 
ment of corresponding through routes and rates as between the barge lines 
and motor carriers is left to the willingness of both, I have no reason to 
think that there will not also be a major development in this regard as 
time goes on. The coordination required by the declaration of policy is 
to include carriers by rail, water, and highway. 

_The development of water transportation on the river system is a 
subject of paramount interest to your association. For some years able 
work has been done by your officers and representatives in aid of the de- 
velopment of such transportation. In my discussion today of various 
features of the Act and of our initial interpretation thereof pending 

tive decisions by the Commission, I have endeavored to talk specifi- 
tally in terms of transportation on the Mississippi River and its import- 
ant tributaries. 
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As you well appreciate, the problems of regulating the river trang. 
portation system are aggravated by the emergency conditions connected 
with national defense. There are not only increases in total movement 
but serious distortions of movement caused by the stress and strain of 
emergency conditions, and the efforts made by defense agencies of the 
Government to gear production and consumption so as to meet the needs 
of national defense without too great adverse effect upon our everyday 
lives. I am sure you need have no fear that the Commission will not be 
fully aware of the special needs under emergency conditions. 





An Ancient Prayer * 


Give us, Lord, a bit o’ sun, 

A bit o’ work and a bit o’ fun; 

Give us all in th’ struggle and splutter 
Our daily bread and a bit o’ butter; 
Give us health, our keep to make 

An’ a bit to spare for poor folks’ sake; 
Give us sense, for we’re some of us duffers, 
An’ a heart to feel for all that suffers; 
Give us, too, a bit of a song, 

An’ a tale, and a book to help us along, 
An’ give us our share 0’ sorrow’s lesson, 
That we may prove how grief’s a blessin’. 
Give us, Lord, a chance to be 

Our goodly best, brave, wise and free, 
Our goodly best of ourself, and others, 
Til all men learn to live as brothers. 





* This ancient eaves was found on the wall of an old inn in Lancashire, Eng- 
land.—T be Idabo Clubwoman. 














Towage By Water Carriers 


By ArtuHur L. WInn, JR. 


In the administration of Part III of the Interstate Commerce Act 
the Commission will soon be called upon to make important decisions re- 
garding the legal status of towage by water carriers. 

A distinction is recognized between towing and towage. Towing is 
the method of propulsion usually employed in transporting barges on 
our inland waterways. The towboat pushes or pulls a string of barges 
and is somewhat analogous to a locomotive pulling cars and to a motor 
truck pulling trailers. The towboat and its string of barges is called a 
tow. 

Towage is the performance by one carrier of a towing service as 
agent for another carrier which acts as principal and which assumes full 
carrier responsibility for the transportation. The bill of lading is issued 
by the principal, and the carrier performing the towage acts only as 
agent, just as a trucking company often acts as agent for a railroad in 
rendering a terminal service under Part I of the Act. 

The carrier performing the towage has no privity with the shipper 
or consignee. He merely performs a physical service for the principal 
under contract. 

Probably in the majority of cases the towage service does not relate 
to a whole tow, but to only a barge or two which the agent works into 
his own tow as an accommodation to the principal. Thus it is not un- 
common for a common carrier to tow a fleet consisting in part of its own 
barges and in part of the barges of other and perhaps competing carriers. 
The interchange of towage as an accommodation by the carrier is very 
common. The agent does not, of course, share in the transportation rate 
by divisions or otherwise. He receives compensation on a contract basis, 
independent of the rate. The agent’s compensation is usually so much 
per barge or per ton, without regard to the commodity, whereas the 
transportation rates differ with different commodities. 

The employment of carrier agents to perform towage is very common 
on tributary rivers where the volume of traffic is not deemed by the 
principal sufficient to justify regular service with his own towboats on 
such tributaries. The Tennessee River affords an illustration. The com- 
mon carriers operating on the Ohio River do not make it a practice to 
send their own towboats into the Tennessee River but they do publish 
rates to and from Tennessee River landings and they employ local car- 
ners on the Tennessee River to perform towage for them on that river. 
Thus the barges of the Ohio River carriers commonly go to Tennessee 
River points under power supplied by local carriers on the river but 
under bills of lading of the principal carrier. The contract between the 
Principal and the local carrier usually provides that the latter does not 
assume carrier responsibility. 

Such service is not confined to tributary waters. A common carrier 
operating on the Mississippi may prefer not to send its own power north 
of St. Louis, but instead will elect to employ either common carriers or 
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contract carriers to perform towage north of St. Louis. Thus a carrier 
like American Barge Line may hold itself out to serve points on the 
Illinois River, and may send its barges to those points with traffic shipped 
under American Barge Line bills of lading. In such cases the tariff of 
the principal shows the ultimate destination as a point served by the 
principal. 

Towage service is commonly interchanged as an accommodation 
between competing carriers on the same stretch of waterway. A carrier 
which has more barges than it can conveniently handle with its towboat 
will arrange with a competitor to handle one or more barges. The ship- 
per does not even know that the arrangement is made. His engagement 
is with the principal, and it is no concern of the shipper that the prin- 
cipal employs an agent to perform part of the service. 

It was with deliberate purpose that Congress exempted from regnu- 
lation incidental towage by one carrier for another (Sec. 303(f) (2)). 
Congress plainly intended to leave these contractual towage arrange- 
ments and the terms under which they are operated entirely free from 
regulation, while at the same time protecting the public by making the 
transportation itself (the service of the principal) subject to regulation. 

The situation prior to regulation must be studied separate and apart 
from the situation under regulation. Prior to regulation there was no 
need for the filing of tariffs, even by common carriers. Since regulation 
the Commission’s tariff rules and regulations must be observed. 

Obviously the extent of service rendered prior to the grandfather 
date has no connection with present tariff requirements, for no tariffs 
were then required. For illustration, Common Carrier A prior to Janu- 
ary 1, 1940, held itself out to carry traffic from St. Louis, Mo., to Chat- 
tanooga, on the Tennessee River, issuing its own bills of lading for the 
through transportation and hiring a local carrier on the Tennessee River 
to perform the towage on that river, under contract. So far as grand- 
father rights are concerned it makes no difference whether the agent 
was a common carrier or a contract carrier. A’s rights are protected 
because it was his traffic, handled on his bill of lading and his responsi- 
bility. The local agent cannot claim rights as to such traffic for the 
simple reason that it was not his traffic and he probably even disclaimed 
carrier responsibility as to it. That being so, it makes no difference 
whether the agent is a common carrier or a contract carrier or no carrier 
at all; but if the agent is a common carrier he is the one who would 
ordinarily have rights along his route, and a principal not serving that 
route with his own motive power can acquire rights as against the agent 
only by showing that under the contractual arrangement the principal 
and not the agent was the responsible carrier as to the traffic involved. 

When a railroad car leaves line A and goes onto line B it enters 
upon private property owned by line B. When a barge leaves the usual 
route of carrier X and is turned over for towage service by line B, it 
continues on public navigable waters. 

There is a substantial difference between transportation by motor 
vehicle and transportation by barge because ordinarily the trucks or 
trailers of motor carriers do not go beyond their own terminals; that 1s 
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to say, they are not usually turned over to another carrier for further 
transportation. Barges, on the other hand, are often turned over by 
their owner to another carrier for further handling beyond an inter- 
change point, so that the physical equipment of the principal carrier 
goes on through to ultimate destination, just as it would go if handled 
by the motive power of the principal. 

There is a broad public interest which supports this operation. 
Usually the local carrier is better equipped for the particular operation 
on a tributary river or canal—its equipment is of lighter draft and 
adapted to the narrow, tortuous waters. The service is most economically 
performed when rendered by heavy equipment on the main waterways 
and lighter equipment on the tributaries. Since the policy of the law 
encourages water transportation where economical, and since navigable 
rivers are open to public use without charge, rulings of the Commission 
should aim to stimulate the transportation, rather than to discourage 
it. Manifestly where the highways are publicly owned there should be 
a more liberal policy than applies to rail transportation. The Commis- 
sion itself recognized the distinction in Decatur Navigation Co. v. L. & 
V.R. R. Co., 31 I. C. C. 281, where it said: 


‘‘A natural waterway, improved by the expenditure of public 
funds, should be thrown open as far as possible to the free and un- 
restricted use of all those who desire to avail themselves of it. It 
differs materially from a privately constructed and privately owned 
roadbed, which, though quasi-public in nature, is built by individuals 
or corporate interests primarily for their own gain.’’ 


Where railroad A sends its cars onto the line of railroad B it does 
not necessarily follow that railroad A thereby acquires any carrier rights 
as to the route served by railroad B. Not only is railroad B just as 
truly a common carrier as railroad A, but it has its own investment in 
roadbed and facilities. So general is the interchange of cars among the 
railroads of the United States that if the mere presence of a car owned 
by one railroad on the rails of another were recognized as establishing 
carrier rights by A in the route of B, almost every railroad in the United 
States could claim carrier rights on every other railroad. 

_ As previously stated, it is not customary for a motor carrier to send 
its equipment beyond its own route. When one motor carrier seeks to 
project its service beyond its line by employing another carrier as agent, 
the latter usually employs its own equipment for such service, thus dis- 
tinguishing it from barge line service where the barges of the principal 
carrier are towed by the agent. In part because of the restriction of 
motor carrier equipment to the routes of the owning carrier the Com- 
mission has shown a disposition to restrict rights to the territory actually 
served by the physical equipment of the applicant. 

ere a common carrier by motor vehicle contracts with others to 
perform the actual carriage or movement of traffic, the common carrier 
8 ordinarily not entitled to grandfather operating rights unless it re- 
tains and exercises full control and supervision over such operation by 
others and maintains as to such operation full and exclusive responsi- 
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bility in relation to the shippers and the general public. A determing. 
tion in a particular case must be based upon the following factors which 
indicate the nature of the operation: 


Who owns the equipment? 

Are joint rates or local rates of other carriers charged? 

Who issues the bills of lading? 

Is the common carrier or the operator responsible for the cargo? 

Who is a to the public for property damage for the opera. 
tion 

Does the operator hold himself out as a common carrier to perform 
the particular service ? 

Does the common carrier exercise any supervision over the actual 
operations of the operator? 


The leading cases on this question which have arisen under the motor 
carrier act, 1935, are— 


Acme Fast Freight, Inc., Common Carrier Application, 8 M. C. C. 
211 (decided by the full Commission). 

Gerard Motor Ezxp., Inc., Common Carrier Application, 2 M. C. C. 
271. 

Dizie Ohio Exp. Co., Common Carrier Application, 17 M. C. C. 735. 


In the Acme case the Commission denied grandfather rights to a 
freight forwarder which fully obligated itself to the shipper and to the 
public to perform or cause to be performed certain transportation. The 
Commission agreed with applicant’s counsel that the Acme Company 
was at common law a common carrier but held that it was not a ‘‘com- 
mon carrier by motor vehicle’’ under the motor carrier act. This holding 
is grounded upon the proposition that in order to qualify as a common 
carrier by motor vehicle the carrier must conduct and direct the high- 
way operation. It is insufficient to be a common carrier employing 
motor vehicles which are operated and directed by an independent motor 
carrier. 

The extent of the Acme Company’s common carrier obligation for 
the through transportation and its full responsibility to the shipper are 
shown by the following quotation from the Commission’s report (214+ 
215): 


‘*Briefly, it collects, consolidates, ships, and distributes less-than- 
earload lots of freight and express throughout the entire United 
States, utilizing the services of carriers by motor vehicle, rail and 
water. The object is to move these shipments with the greatest 
possible convenience and expedition and by whatever means of 
conveyance are best suited to the purpose. Applicant assumes full 
responsibility for the shipment from the time it leaves the consignor 
until it is delivered to the consignee, undertakes to provide this 
complete service, and charges the shipper therefor. The shipper has 
no contractual relations with any carrier whose services applicant 
may utilize, but only with applicant, and usually is not informed 

















as to the means of conveyance which are employed.”’ 
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The reasoning of the Commission disallowing grandfather rights to 
the Acme Company under the motor carrier act is disclosed by the fol- 
lowing quotation from the decision (220-221) : 


“Tt is true, as applicant contends, that there are many situations 
in which one carrier may act as agent for another. For example, a 
railroad operating from New York to Chicago may contract with a 
shipper to accomplish the transportation of a shipment to San Fran- 
cisco and may deliver it for that purpose at Chicago to a connecting 
earrier. To that extent the connecting railroad becomes the agent 
of the initial railroad, but the latter does not on that account acquire 
the status of a railroad operating from Chicago to San Francisco. 
Nor, if the interchange were made with a steamship company, would 
the initial railroad acquire the status of a carrier by water. Simi- 
larly, the fact that a forwarding company may for certain purposes 
utilize the services of an independent motor carrier does not, in 
and of itself, make the operations of that carrier the operations of 
the forwarding company. 

‘*We are unable to avoid the conclusion that the ‘‘motor vehicle 
operations of * * * forwarding companies’’ which are included 
within the statutory definition of a ‘‘common carrier by motor ve- 
hicle’’ are operations of motor vehicles in the transportation of 
property for compensation on public highways which are conducted 
and directed by forwarding companies under their own management 
and control, and are not operations of motor vehicles which are 
conducted and directed by independent motor carriers which furnish 
carrier service to the forwarding companies.”’ 


In the Gerard case the applicant carrier operated between Chicago 
and Terre Haute, Ind., under its own name and between Terre Haute 
and Evansville, Ind., for the account of two other common carriers. The 
Commission was unable on the record before it to determine the nature 
of the relationship between the various carriers between Terre Haute 
and Evansville. Apparently the contract under which applicant ex- 
tended its service beyond Terre Haute was a device by means of which 
applicant operated under the certificate rights of other carriers for its 
own account. The Commission naturally frowned upon this and denied 
applicant’s claim for grandfather rights between Terre Haute and 
Evansville. 

The case is of interest because of the Commission’s general state- 
ment, quoted below, which seems to negative the idea that one common 
carrier may possess grandfather rights along the route of another com- 
mon carrier where there is actually but one operation (276) : 


“‘Applicant and the connecting carriers have an undoubted right 
to establish joint rates for the movement of traffic under through 
bills of lading and to divide such joint rates justly, reasonably, and 
equitably. In the absence of joint rates, traffic may also be moved 
under through bills of lading, each carrier charging its own local 
or proportional rate for its portion of the through haul. Under 
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either arrangement equipment may be interchanged upon rental 
terms mutually satisfactory. In that event, however, rates must be 
charged, and divided if necessary, and revenues must be collected 
and accounted for in precisely the same manner as if there had been 
no such interchange. Furthermore, the carrier under whose rights 
the interchanged equipment is operated must assume full responsi- 
bility for the direction, conduct, condition, and operation of such 
equipment while it is in its possession.’’ 


The Dixie case discloses a situation in which the Commission has 
recognized grandfather rights in a common carrier although the equip- 
ment is owned and actually operated by another. It has recognized the 
rights as existing in the carrier and not in the owner-operator primarily 
because the actual operation is completely dominated and thoroughly 
supervised by the carrier. 

The Dixie Company owns about 10% of the vehicles used in its 
common carrier operations and leases approximately 90% of the vehicles 
from owner-operators. Leases for a period of one year provide applicant 
shall have ‘‘complete possession and control thereof for use in its trans- 
portation business.’’ (738) All vehicles bear the name of Dixie Ohio 
Express Company and under the lease agreement are used exclusively in 
applicant’s service. The applicant determines the time and place of 
loading of all traffic handled and the truck drivers receive route instruc- 
tions from applicant. The Commission described the essential character 
of the operation as follows (740-741) : 


‘‘The traffic transported in the vehicles of the owner-operators 
moved under bills of lading issued by applicant. The vehicles, 
while in applicant’s service, were registered under applicant’s oper- 
ating authority and had applicant’s name painted, or otherwise 
shown, thereon. Insurance covering them was arranged and paid 
for by applicant. Applicant’s dispatchers or other employees di- 
rected the time and manner of the loading and unloading of the 
vehicles and also directed their movement over applicant’s routes. 
We conclude that they were operated under applicant’s direction 
and control and under its responsibility to the general public as 
well as to the shipper, and that applicant, as to its operations in 
which such vehicles were employed, was a common carrier by motor 
vehicle as defined in section 203 (2) (14).”’ 


A case similar to the Dixie proceeding is Galveston Truck Line Cor- 
poration, 22 M. C. C. 451, where as to applicant’s general operations & 
situation was shown similar to that in the Dixie case. The Commission 
denied grandfather rights in this case, however, as to points and terri- 
tories which applicant reached only through arrangements with other 
carriers for hire. In other words, the Commission seems to have unl- 
formly disallowed grandfather rights where the connecting common 
earrier was employed to ‘‘complete the haul.’’ The following is from the 
Galveston case (465) : 
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‘‘With respect to operations in Montana, Wyoming and Colo- 
rado, the applicant states, ‘loads transferred to subcontractors’ ; with 
respect to Michigan, ‘loads transferred to and from subcontrac- 
tors.’ The president of applicant corroborated these statements 
and testified that vehicles under applicant’s control did not operate 
in these four States. Testimony of owner-operators indicates that 
in such instances the owner-operators received from applicant the 
normal compensation (80 percent of the gross transportation charge) 
for the entire haul, transported the traffic to or near the State line 
of the State, which for some reason they did not traverse, there pro- 
cured some other independent operator to complete the haul, and 
paid that operator for such service from their own earnings. In 
any event, it is clear that applicant is not entitled to ‘grandfather’ 
rights with respect to operations in these four States.’’ 


Ordinarily the tariff regulations applicable to railroad transporta- 
tion do not permit one carrier to project its own local service onto the 
line of another common carrier in line-haul service. Such joint interline 
service is accomplished under joint through rates and concurrences. 
While in a sense the Pennsylvania Railroad may employ the Burlington 
tohaul a car of Pittsburgh steel from the Mississippi River to Denver, it 
isnot permitted to do so on a basis which reduces the Burlington to the 
position of a mere irresponsible agent. Under the regulations the Bur- 
lington is a principal in this transaction in the same way as it would be if 
it published the tariff. A common carrier concurring in a tariff as a line- 
haul carrier is a principal and not an agent. For similar reasons one 
line-haul carrier may not absorb the line-haul charges of another com- 
mon carrier, nor may a railroad absorb the line-haul charges of a motor 
carrier. 

_ There is nothing in the water carrier regulations to prevent one water 

carrier from employing another as agent under special contract, and it is 
important for the reasons stated that this freedom of contract shall be 
preserved. It enables a carrier to send its barges into tributary and other 
waters by the most economical method. 

Nor is there in this process any ‘‘invasion’’ by one carrier of the 
territory of another. The principal carrier is not interested in local 
service on the tributary which is the principal business of the agent. The 
principal is interested only in through traffic to and from the tributary 
and does not compete as to local service. The local carrier does not hold 
itself out to furnish through transportation, but even if it should do so 
with its own equipment there would be no inconsistency in its perform- 
ance of towage for a connecting line on the latter’s business. 

_ The suggestion that the employment of one carrier by another de- 
prives the Commission of control over divisions is not sound. There are 
no through rates to be divided, because under such an agency towage 
arrangement the only rate is that of the principal carrier and the agent 
receives no division of the rate. Carrier rights in the principal carrier as 
to through transportation are not inconsistent with local rights in the 
agent as to local transportation. 
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Where the agent is a contract carrier the matter is simplified because 
the policy of the law favors common carrier service and therefore the 
Commission would look with approval upon projection of the common 
carrier’s responsibility into the area served by the contract carrier. The 
employment, therefore, of contract carriers as agents rather than as prin. 
cipals is likely to meet with approval. 

There is no reason for precluding a principal carrier from publish. 
ing rates to points off its line, because it always can operate its own motive 
power through to destination if for any reason its towage agent cannot 
or will not do so. Agency service is merely a substitute for the service of 
the pen which the latter is always able to render because the rivers 
are free. 

One thing is sure : the criteria applicable to rail transportation and to 
transportation by motor vehicle cannot be made applicable to water trans- 
portation. The law contemplates that the peculiar characteristics and 
advantages of each type of transportation shall be recognized, to the end 
that the public may obtain the benefit of the cheapest and most efficient 
transportation service. This purpose would be defeated if the rules and 
regulations applicable to rail and motor transportation were arbitrarily 
made applicable to water transportation. There is nothing in railroad ser- 
vice or in motor truck service that is analogous to sending of barges be- 
yond the line of the principal carrier on to a free highway maintained by 
the government at public expense. — 

It may be said with confidence that the Commission’s administra- 
tion of Part III of the Act will be both liberal and constructive. Every 
effort will be made to protect the water carriers and the public in the 
fullest enjoyment of the benefits of water transportation on our inland 
rivers and canals. At the very heart of government policy in this whole 
matter must be a recognition of the elasticity of water transportation, 
the flexibility of barge line service, the necessity for unrestricted inter- 
change of equipment and facilities and the right of one carrier to employ 
another to render transportation service when such an arrangement can 
be made to the advantage of both the carriers and the public. 

A new day has dawned in American transportation. For the first 
time in our history there is beginning to emerge a real coordination of 
rail, motor vehicle and water transportation service. All three types of 
transportation are now taxed to the utmost to handle the peak load result- 
ing from the national emergency. Probably there is no single factor in 
our national economy that is more important to the national defense 
effort than the splendid service which is being rendered by our trans- 
portation systems. They are demonstrating in an inspiring manner that 
private ownership can be successful and that the nation may safely rely 
upon it in an emergency. By this notable performance the railroads, the 
motor carriers and the water carriers are doing their part to preserve 
our institutions and to demonstrate to the world what American genius 
can accomplish even under difficult conditions. 
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Meetings of Regional Chapters 


Chicago Chapter 


C. W. Stadell, Chairman, T. M., Illinois Coal Traffic Bureau, 307 
North Michigan Avenue, Chicago, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


John R. Turney, Chairman, 1001-15th St., N. W., Washington, D. C. 
Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adams 
House, Washington, D. C. 


Metropolitan New York Chapter 


A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 


George H. Shafer, President, G. T. M., Weyerhaeuser Sales Com- 
pany, First National Bank Building, St. Paul, Minnesota. 

Meets: 8:00 P. M. Second Monday of each month, Nicollet Hotel, 
Minneapolis. 

Pittsburgh Chapter 

Joseph C. Beck, Chairman, A. G. T. M., Gulf Retining Company, 
Gulf Building, Pittsburgh, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 
W. G. Stone, Chairman, Chamber of Commerce, 917-7th St., Sacra- 
mento, California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 





N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 

as which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association. 
provided. however, that membership in the Association of Interstate Commerce 

mmission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Comstitution—Section 5, Article IV). 

(Sample charter, i.e.. that of the District of Columbia Chapter. will be found on 
Pages 120-122 of December, 1939 Journat) 
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Chicago Chapter Elects Officers 


The Chicago Chapter met on Monday, November 7th at the Trafic 
Club Rooms in the Palmer House, and elected the following members as 
officers for the current year 


a nae ne A elie EI. C. W. Stadell 

Vice-Chairman -________-_-..___-_Harold E. Spencer 

Secretary-Treasurer -_............-_..- A. E. Later 
Executive Committee 

L. A. Behrle P. F. Gault 

J. E. Bryan C. R. Hillyer 


The speaker at the luncheon was Robert S. Outlaw, Esquire, who 
chose the subject: National Transportation Policies and Rules of Rate 
Making. 





New Officers Elected by D. C. Chapter 


At a meeting of the District of Columbia Chapter on Tuesday, Octo- 
ber 28th new officers were elected as follows: 


I teenie ent a catia capncnielenl peared John R. Turney 

be ee eee George H. Muckley 

Secretary-Treasurer _.....-.-------- Karl L. Wilson 
Executive Committee 

Edward S. Brashears Edward F. Lacey 

J. Carter Fort M. G. de Quevedo 


John R. Turney and George H. Muckley, ez-officio 


Mr. Edward F. Lacey presented a report of a special committee on 
the subject: Could Examiners of the I. C. C. be Further Mobilized to 
Expedite its Work? 


October Meeting of Pittsburgh Chapter 


The regular monthly meeting of the Pittsburgh Chapter was held on 
Monday, October 27th in the Traffic Club rooms at the Hotel William 
Penn. 

Senator John M. Walker presented a very interesting address on 
‘Motor Phases of Interstate Commerce Regulation.’’ The address dealt 
with the inception in 1932 of comprehensive regulation in Pennsylvania 
of highway motor transportation and its progress to date, as well as the 
inauguration in 1935 of interstate regulation, which is similar to that in 
Pennsylvania. He mentioned the fact that the Director of the Motor 
Carrier Bureau of the I. C. C. was previously connected with the Penn- 
sylvania Public Utilities Commission, and said that ‘‘experience is 
bringing about improvements in the handling of motor carrier problems. 

At the November meeting on the 24th, Captain William B. Rodgers, 
President, Pittsburgh Coal Exchange, will be the guest speaker. His 
topic will be : ‘‘The Port of Pittsburgh and its Inland Water Commerce. 
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Supreme Court of the United States 


REVIEW OF CASES 


By Cuarence A. Mier, Editor 
[Ocrosrr 13, 1941] 


The Supreme Court of the United States, at its session on October 
13, handed down no decisions. It did, however, issue many orders with 
respect to appeals and petitions for certiorari. 


Cases to Be Reviewed 


The Court noted probable jurisdiction in the following cases, thereby 
indicating it would review them : 


No. 110—Alton Railroad Company et al v. United States et ab, a 
suit by competing railroads to enjoin enforcement of and annul an order 
of the I. C. C. granting motor common carrier certificate under grand- 
father clause of Motor Carrier Act which authorizes transportation of 
new automobiles in ‘‘drive-away’’ service from Detroit to all points in 
eleven States. 


No. 148—Board of Trade of Kansas City, Missouri, et al v. United 
States et al, a suit to enjoin enforcement of the order of the I. C. C. 
denying primary grain centers the privilege of both transit balance and 
proportional rates in providing for temporary stopping of grain for 
nilling between point of origin and point of final destination. 


No. 197—United States v. Carolina Freight Carriers’ Corporation, 
asuit to enjoin and set aside an order of the I. C. C. limiting certificate of 
public convenience and necessity, issued under the grandfather clause 
of the Motor Carrier Act of 1935, to operate as a common carrier, the 
tarrying of specific commodities handled with a degree of regularity both 
prior to and since grandfather date and to specific points served, where 
applicant had sought certificate as common carrier over irregular routes 
of general commodities between all points in seven States in which it did 
business and certain designated parts or points in others. 


No. 210—Howard Hall Company Inc., v. United States et al, a suit 
to enjoin and set aside an order of the I. C. C. denying in part an 
application for certificate of public convenience and necessity under the 
grandfather clause of the Motor Carrier Act of 1935. The certificate 
authorizes continuance of operation of common carrier of general com- 
modities between Birmingham, Alabama, and all points within ten miles 
thereof and between all points in four States and of certain designated 
commodities in other States, whereas applicant wanted certificates as 
common carrier of general commodities between all points in twenty-three 
States and certain designated points in three States. 
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No. 223—United States v. Railway Labor Executives Association, 
et al, a suit to set aside an order of the I. C. C. granting an application 
for abandonment of certain lines of railroad and refusing for lack of 
power, the imposition in conditions for protection of displaced employees, 


No. 267—The United States et al v. Alton Railroad Company et al— 
a cross appeal with No. 110, above noted. 


No. 322—Lubtich v. United States et al, an action to set aside an 
order of the Interstate Commerce Commission denying an application 
under the grandfather clause of the Motor Carrier Act and, alternatively, 
to compel deferment of effective date of Commission’s order until action 
is taken on applicant’s b. M. C. 8 applications, filed three years after 
the grandfather application. 


No. 535—Gregg Cartage and Storage Company et al v. United 
States et al, a suit to set aside an order of the I. C. C. denying an applica- 
tion under the grandfather clause of the Motor Carrier Act of 1935 fora 
certificate as a common carrier on the ground that interruption of motor 
carrier service following bankruptcy of applicant was fatal to its rights. 


In the following cases, petitions for writs of certiorari were granted: 


No. 78—Duncan v. Thompson, a suit instituted under the Federal 
Employers’ Liability Act where employee had received $600 payment 
from railroad in consideration of which he agreed to adjust his claim 
without litigation and to return payment before instituting suit, which he 
failed to do. 


No. 112—Williams et al v. Jacksonville Terminal Company, a suit 
under the Fair Labor Standards Act of 1938 on behalf of red caps to re- 
cover unpaid wages and liquidated damages. 


No. 149—Great Northern Railway Company v. United States, a suit 
by the United States to enjoin the railroads from drilling for or removing 
oil, gas, and minerals underlying right-of-way granted under the General 
Right-of-Way Act of 1875 which provides that the right-of-way through 
public lands of the United States is granted to any railroad company to 
the extent of 100 feet on each side of the center line of such road. 


No. 161—Stewart v. Southern Railway Company, a suit under the 
Federal Employers’ Liability Act to recover for death of switchman 
resulting from injuries received while engaged in coupling cars, by reason 
of alleged violation of Federal Safety Appliance Act. 


No. 245—Cudahy Packing Company of Louisiana, Lid. v. Fleming, 
a@ suit to determine whether subpoena issued by a Regional Director of 
the Wage and Hour Division of the Department of Labor is valid. 


No. 505—Crancer et al v. Lowden et al, a suit by a railroad to re- 
cover charges on shipments consisting of used iron pipe thread protecting 
rings, to be repaired or reconditioned which were classified and billed 
under the tariff applicable to scrap iron. 
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Reviews Denied 


By denying petition for writ of certiorari, the Court refused to re- 
view the following cases : 


No. 69—C. A. Ross Agency Inc., v. Venuto, a suit against a common 
aarrier by motor vehicle for damages arising out of a collision involving 
atruck owned by driver engaged in interstate transportation of freight 
for such common carrier. 


No. 73—Pyle v. Tennessee Central Railway Company, a suit under 
tke Tennessee Workmen’s Compensation Act to recover compensation 
for death of yard foreman of railroad while calling crew for freight train 
easisting of thirteen cars, six of which were loaded with interstate ship- 
ments, in which the Tennessee Supreme Court held there was no right to 
recover because the Tennessee Act exempts from its application common 
carriers doing an interstate business while engaged in interstate com- 
merce. 


No. 116—Pennsylvania Railroad Company v. Mistrot, a suit by a 
railroad to recover transportation charge from the seller-consignor of 
goods shipped under bills of lading which did not contain signed stipula- 
tion requiring collection from consignee before delivery. The nominee 
of the consignee made payment to the railroad by checks which were 
subsequently dishonored. 


No. 183—Krouse v. Lowden et al, a suit by an ‘‘engine herder’’ 
under the Kansas Workmen’s Compensation Act for injuries sustained 
while working on switch engine withdrawn to roundhouse for inspection 
which, six hours later, continued its work of making up trains bound 
for both interstate and intrastate points. The Supreme Court of Kansas 
held the Kansas Act was not applicable because the employee at the time 
of the injury was engaged in interstate transportation. 


No. 144—Ewen et al v. Peoria and Eastern Railway Company, a suit 
to review the action of the United States District Court in denying allow- 
anees to intervenors in a proceeding under the Chandler Voluntary Re- 
adjustment Act. 


No. 164—Pitcairn et al v. Wild, an action under the Federal Em- 
ployers’ Liability Act to recover for injuries sustained by a switchman 
allegedly as the direct and proximate result of the failure of the railroad 
to comply with the Federal Safety Appliance Act and to have an inter- 
tate car equipped with efficient handbrakes. 


No. 2083—Ryan et al v. Pennsylvania Public Utility Commission, 
4 suit to review the order of the Pennsylvania Public Utilities Commis- 
sion directing a motor transfer company to cease and desist transporting 
intrastate freight over an indirect route, between points in Pennsylvania 
feLon= West Virginia, under an interstate certificate issued 
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No. 214—Fort Street Union Depot Co. v. Hillen, an action under 
the Federal Employers’ Liability Act to recover damages for death of a 
switchman in the yards of the Union Depot Company which makes up 
and breaks up trains in interstate commerce. 


No. 240—Hanson v. Lehigh Valley Railroad Company, a suit under 
the Federal Employers’ Liability Act by an employee of a wrecking com. 
pany for injuries sustained as a result of movement of freight car while 
he was engaged in placing a plank between the car and cable of crane used 
to tear down the wall of a building and load salvage material on car. 


No. 274—Massman Construction Company v. Bassett et al, an action 
under the Longshoremen’s and Harbor Workers’ Compensation Act 
for death of workman resulting from injuries sustained east of the main 
channel of the Mississippi River during construction of a dam across the 
river. 


No. 282—Powell et al v. Wiggins, an action under the Federal Em- 
ployers’ Liability Act to recover for injuries to a railroad section foreman 
sustained when motor car on which he was riding, but which was being 
operated by another member of the crew, ran into an open switch. 


No. 333—Chicago and Eastern Illinois Railroad Company v. Gourley, 
in which the United States Circuit Court of Appeals held that a State 
Court judgment is entitled to recognition as proof of claim without hear- 
ing on merits under Section 77 of the Bankruptcy Act. 


[Octoser 20, 1941] 


The Court, at its session on October 20, 1941, denied petitions for 
writs of certiorari in two cases: 


No. 559—Powell et al v. Laughter, a suit under the Federal Em- 
ployers’ Liability Act to recover for injuries sustained by an employee 
of an interstate railroad as a result of the alleged negligence of the rail- 
road. The railroad alleged that the employee, with knowledge of the rule 
of the railroad company against the employment of minors, stated in his 
application for employment that he was over 21 years of age, and that he 
would not have been employed if he had disclosed the fact of his minority. 
The Supreme Court of North Carolina [219 N. C. 689, 14 8. E. 2d 826] 
affirming judgment of recovery, held that while misrepresentation ren- 
dered a contract of employment voidable, until it was voided the in- 
juried person was an employee within the meaning of the Federal Em- 
ployers’ Liability Act. 


No. 592—Sprague v. Woll et al, a suit to enjoin prosecution under 
the Railway Labor Act, for the purpose of testing the correctness of the 
determination of the Interstate Commerce Commission that the Chicago 
North Shore & Milwaukee Railway Company is not exempt from the pro- 
visions of the Railway Labor Act, Railroad Retirement Act and the 
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Carriers’ Taxing Act. The U. S. Cireuit Court of Appeals for the 7th 
Cireuit held that the Interstate Commerce Commission had the authority 
to reopen earlier proceedings and change its views, and that the juris- 
diction to reopen was properly exercised since evidence upon which the 
original report was based was incomplete and inadequate. 


{[NovemsBer 10, 1941] 


At its session on November 10, 1941 the Court granted the petition 
for certiorari in No. 272—Miles et al v. Illinois Central R. R. Co. This is 
aguit in a Tennessee State Court to enjoin the widow and beneficiaries 
of a railroad inspector from aiding or participating in prosecution of an 
action in a Missouri State court to recover damages for the death of the 
inspector under the Federal Employers’ Liability Act. The Supreme 
Court of Tennessee declined to review the decision of the Court of Ap- 
peals of that State which had reversed the judgment of injunction on the 
ground that the State court had authority to enjoin its citizens from 
prosecuting a suit in the State court of another State which was oppres- 
sive, inequitable and unconscionable. 


In No. 20—Baltimore and Ohio R. R. Co. v. Kepner, the Court, by a 
divided vote, held that a State court had no jurisdiction to enjoin an 
employee from prosecuting a suit under the Federal Employers’ Liability 
Act in a Federal district court distant from the place of accident and the 
place of the employee’s residence. The majority opinion, written by Mr. 
Justice Reed, relied largely upon the legislative history of the Federal 
Employers’ Liability Act, particularly a statement of Senator Borah, who 
submitted the report of the Senate Judiciary Committee on the bill, and 
who said that the language in the Act was deliberately chosen to enable 
the plaintiff to ‘‘Find the corporation at any point or place or State 
where it is actually carrying on business, and there lodge his action, if 
he chooses to do so.’’ 


The Court has heard oral argument in No. 24—Southern Railway 
Company v. Painter, in which the railroad secured an injunction from a 
Tennessee State court restraining the prosecution of action in a Federal 
district court and from instituting any other suit on cause of action 
exeept in the State or Federal courts in Tennessee or North Carolina. 
The United States Circuit Court of Appeals for the 8th Circuit, in 
Tennessee, held that the State court decree was void. 


The Court on that day, denied petitions for writs of certiorari in 
the following cases : 


No. 631—Abrams et al.'v. Scandrett et al, involving a claim for 
services filed by attorneys representing bondholders in railroad reorgani- 
tation proceedings under Section 77 of the Bankruptcy Act. It was 

ed that the maximum allowances fixed by the Interstate Commerce 
mmission were so low as to deny compensation to the attorneys. The 
United States Cireuit Court of Appeals for the 7th Circuit held that the 
on acted within its authority in fixing the maximum allowances 

r counsel even if set so low as to deny compensation. 
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No. 633—Terminal R. R. Assn. of St. Louis v. Stengel, a suit under 
the Federal Employers’ Liability Act to recover for injuries sustained by 
a yard switchman when automatically locked switch une 
changed, causing a car to move sidewise with its front trucks on one 
track and its rear trucks on another until it struck a steel pier. The 
United States Circuit Court of Appeals for the 8th Circuit affirmed judg. 
noah recovery, holding that the doctrine of res ipsa loquitur was ap. 
plicable. 


No. 664—Boston & Maine R. R. v. Cunningham, a suit under the 
Federal Employers’ Liability Act to recover for injuries sustained by an 
employee when he was run into by a baggage truck operated by a fellow 
employee. The Superior Court of Massachusetts entered a judgment of 
recovery holding that there was sufficient evidence for the jury on the 
question of the railroad’s negligence. 


No. 686—Willis v. Penna. R. R. Co., a suit under the Federal En- 
ployers’ Liability Act to recover for the death of a signal maintainer 
killed when struck by a freight car when at work in a classification yard. 
At the time of the accident the signal maintainer was standing watch 
under arrangement with two fellow employees. The United States 
Circuit Court of Appeals for the 2nd Circuit held that the death of the 
signal maintainer resulted from his own carelessness and that there was 
no evidence for the jury with respect to the railroad’s negligence. 
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